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PAYMENT SYSTEMS FOR MEDICARE’S HOME
HEALTH BENEFIT

THURSDAY, AUGUST 6, 1998

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON HEALTH,
Washington, DC.
The Subcommittee met, pursuant to notice, at 10:17 a.m., in
room 1100, Longworth House Office Building, Hon. William M.
Thomas (Chairman of the Subcommittee) presiding.
[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
July 30, 1998
No. HL-23

Thomas Announces Hearing on
Payment Systems for Medicare’s Home Health Benefit

Congressman Bil{ Thomas (R-CA), Chairman, Subcommittee on Health of the
Committee on Ways and Means, announced today that the Subcommittee will hold a hearing
on payment systems for Medicare’s home health benefit, specifically implementation of the
prospective payment system as mandated in the Balanced Budget Act of 1997. The hearing will
take place on Thursday, August 6, 1998, in the main Committee hearing room, 1100
Longworth House Office Building, beginning at 10:00 a.m.

In view of the limited time available to hear witnesses, oral testimony at this hearing will
be from invited witnesses only. However, any individual or organization not scheduled for an
ora] appearance may submit a written statement for consideration by the Committee and for
inclusion in the printed record of the hearing.

BACKGROUND:

In 1997, Medicare spent more than $17 billion for 270 million home health care visits.
That same year, nearly 1 out of 10 beneficiaries received home care, averaging 80 visits per
beneficiary. Almost half of these visits were unskilled home health aide visits. The
Congressional Budget Office predicts that Medicare home health care spending in 1998 will be
even higher.

In response 1o rising costs and recommendations that the home heaith benefit be better
defined and home health care agencies be held more accountable, the Balanced Budget Act of
1997 (P.L. 105-33) included several provisions, which were also supported by the
Administration, to strengthen Medicare’s home health benefit. These provisions require the
Health Care Financing Administration (HCFA) to design and implement a prospective payment
system (PPS) for home health care by October 1, 1999. The PPS is expected to establish similar
payments for similar services, encourage more efficiency in home health operations, and
improved the quality of care for patients served. To transition into that system, an interim
payment system would be established for the two years prior to implementation of the PPS to
begin moving agencies towards a more uniform payment rate.

Recently, an internal HCFA memo came to the attention of the Subcommitiee indicating
that implementation of the PPS for home health was in jeopardy, which means that the interim
payment system would remain in effect for a longer than intended period of time.

In announcing the hearing, Chairman Thomas stated: "Because of HCFA's admitted
inability to enact a prospective payment system for home health care in a reasonable time frame,
home health agencies will be paid under the interim payment system for longer than Congress
intended. We must now consider appropriate refinements to the interim payment system and
examine creative alternatives which ensure that our seniors have access to home health care
services."

FOCUS OF THE HEARING:

The Subcommittee will focus on HCFA's ability to enact PPS for Medicare’s home
health benefit and potential limitations on reforms to revise the interim payment system. In
addition, the hearing will examine the impact of the interim payment system in the States, its
effect on both new and old home health agencies, and other appropriate policies aimed at
improving the home health benefit for Medicare’s beneficiaries.

(MORE)
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DETAILS FOR SUBMISSION OF WRITTEN COMME :

Any person or organization wishing to submit a written statement for the printed record
of the hearing should submit six (6) single-spaced copies of their statement along with an IBM
compatible 3.5-inch diskette in WordPerfect 5.1 format, with their name, address and hearing
date noted on a label, by the close of business, Thursday, August 20, 1998, to A.L. Singleton,
Chief of Staff, Committee on Ways and Means, U.S. House of Representatives, 1102 Longworth
House Office Building, Washington, D.C. 20515. If those filing written statements wish to have
their statements distributed to the press and interested public at the hearing, they may deliver
200 additional copies for this purpose to the Subcommittee on Health office, room 1136
Longworth House Office Building, at least two hours before the hearing begins.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written statement or exhibit submitted for the printed record or
any written comments in response to a request for written comments must conform to the guidelines listed below. Any statement or exhibit not
in compliance with these guidelines will not be printed, but will be maintained in the Committec files for review and use by the Committee.

1 All statements and any accompanying exhibits for printing must be typed in single space and may not exceed a total of 10 pages
including attachments. At the same time written are i to the Committee, witnesses are required to submit their
statements on a 3.5-inch diskette in WordPerfect 5.1 format.

2. Copies of whale documents submitted as exhibit matcrial will not be accepted for printing. Instead, exhibit material should be
referenced and quoted or paraphrascd. Al exhibit material not meeting these specitications will be maintained in the Committee files for
review and use by the Committec

3 A witness appearing at a public hearing, or submitting a statement for the record of a public hearing, o submitting written
comments in response to a published request for comments by the Committee, must include on his statement or submission a list of ail clients,
persons, or organizations on whose behalf the witness appears.

4 A supplemental sheet must accompany each statement listing the name, full address, @ telephone number where the witness or
the designated representative may be reached and a topical outline of summary of the comments and recommendations in the full statement.
This supplemental sheet will not be inchuded in the printed record.

The above restrictions and limitations apply only to material being submitted for printing, and exhibits or
material submitted solely for distribution to the Members, the press and the public during the course of a public hearing may be submmed i
other forms.

Note: All Committee advisories and news releases are available on the World Wide Web at
"http://www.house.gov/ways_means/".

The Committee seeks to make its facilities
E\ accessible to persons with disabilities. If you are in

L, need of special accommodations, please call
202-225-1721 or 202-226-3411 TTD/TTY in
advance of the event (four business days notice is
requested). Questions with regard to special
accommodation needs in general (including
availability of Committee materials in alternative
formats) may be directed to the Committee as noted
above.
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Chairman THOMAS. One year ago yesterday, the President signed
the Balanced Budget Act of 1997. That legislation represented a bi-
partisan agreement to shore up the solvency of the Medicare trust
funds and increase the number of health care choices for our sen-
iors.

The Balanced Budget Act also brought out necessary changes in
the way Medicare reimburses providers of home health services.

Let me say at the outset of this particular hearing, Republicans
and Democrats alike share faith in the value of home health care.
It is an integral part of the continuum of care. We want to ensure
that our seniors have access to care when they need it, or it best
serves their health needs.

However, as the American populace ages and more seniors go
into the Medicare program, it is imperative for us to make secure
the finances of the Medicare trust fund.

We have taken several steps to ensure the long-term solvency
and continuing success of Medicare. But I can tell you, as Adminis-
trative Chairman of the Medicare Commission, we still have a long
way to go.

In recent weeks, the administration has reported to this sub-
committee that, for a number of reasons, the Health Care Financ-
ing Administration will not be able to implement on time the new
Medicare home health prospective payment system.

The delayed implementation of the new reimbursement system
means that the interim payment system is more significant than
it would have been, since it will simply have to be used longer.

Today, we will hear testimony on the expected impact of the in-
terim payment system, and about the extension of this system be-
yond the intended two-year period as set forth in the Balanced
Budget Act of 1997.

We have witnesses from HCFA, the administration, the policy ex-
perts from the General Accounting Office, Medicare Payment Advi-
sory Commission, and the Office of the Inspector General in terms
of another area that we're dealing with in home health care, fraud
and abuse.

We also have witnesses from a number of home health care agen-
cies, from all parts of the country. I look forward to not only a spir-
ited exchange of ideas, but that all witnesses provide their solution
to the current problem.

Any discussion of this issue must begin with the recognition that
significant changes were necessary and are necessary. When Con-
gress acted, spending for the Medicare home health benefit was
spiraling out of control.

There are people in the home health care business who continue
to manipulate innocent seniors, the media, and I'm sorry to say,
Members of Congress, with half-truths and misrepresentations.

These people want to go back to the cost-based reimbursement
system, or at least suspend any changes for as long as they could
possibly have that suspension. Those choices are simply not op-
tions.

The IPS, no matter how poorly crafted, was designed to control
escalating spending and over-utilization, and provide more efficient
and effective delivery of home health care services during the tran-
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sition to a prospective payment system. The IPS does not limit the
amount of home health care services a beneficiary receives.

I have seen stories, as I'm sure you have, reported in the press,
that hundreds of home health agencies are closing. Be assured that
we intend to closely scrutinize the stated facts and the situation in-
volved in these stories, but before these facts get bandied about,
and the stories become reality, I want somebody to closely examine
what occurs with the numbers.

For example, how many of these agencies are, quote unquote,
“closing,” but are, in fact, merging?

This was going to be an inevitable consequence, as an area that
had, in large part, been a cottage industry, continues to grow and
become more significant in the delivery of health care. But how
many of these that are actually mergers are counted as closing?

Then, one of the more insidious aspects of past behavior: how
many of these agencies closed, and then quickly applied to reopen,
to take advantage of possibly higher reimbursement rates for new
agencies? That was just a question.

MedPAC reports that, in 1994, there were 8,057, more or less,
home health agencies. In 1997, the latest year for which we have
numbers, and additional 2,525 agencies opened, so that today, we
have 10,582 home health agencies serving our seniors.

And of course, remember, the administration imposed for four
months, between September and January of last year and this
year, a moratorium, when there were openings at approximately
100 a month, so that this number would have been far higher had
there not been a temporary moratorium imposed.

Every report that we have received indicates that the number of
home health care agencies continues to climb, and that patient ac-
cess is not a problem.

I would draw your attention to the HCFA regulation soon to be
published, which refutes accounts of mass closings. HCFA reports
that it is “currently receiving many new applications from agencies
wanting to become Medicare-certified. If there are any closures as
a result of this payment system, it is expected other new agencies
or agency expansions will offset these closures.”

I thank the witnesses in advance for being with us here today.
I ask them to focus, on their oral remarks, on specific recommenda-
tions to refine the interim payment system, which address both na-
tional and regional variations in home health care delivery.

I apologize to the numerous colleagues who wanted to testify.

I will tell you there has been a greater response to the desire to
testify on this issue by our colleagues than on virtually any other
issue that I can remember, and that it required a letter, jointly
signed by myself and the ranking member, to indicate that, given
the number of Members who wished to testify, that we would re-
ceive written testimony only from Members, so that we could get
through the schedule in a reasonable time frame.

I expect to hear, from every witness, their solution to the prob-
lem. I don’t want to hear the problem. We know the problem. We're
looking for solutions, in a difficult time, in which HCFA can’t do
what it is supposed to do, because of the “Y2K problem.”

The gentleman from California.
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Mr. STARK. Thank you, Mr. Chairman. Thank you for holding
this hearing in response to much concern from many of our col-
leagues. There has been an outcry for change in the Balanced
Budget Act’s home health provisions.

I would like to join with you to enact a better interim payment
formula, but I'm worried that if we make changes, we may jump
from one frying pan into another.

If we change the interim payment system formula, we’re going
to make a new set of agencies unhappy. The question before us
really is, who are the agencies, or which are the agencies that
would win and lose in a formula change; and, is there any good
health policy rationale for that change?

You indicated that you had heard that a lot of these agencies
closed. I heard that 200 for-profit agencies have closed in Texas,
but 900 have opened. I don’t know whether that’s good, bad, or in-
different, but it doesn’t worry me. If they want to make a profit,
some win, some lose. That’s part of the market.

Fraud, waste, and abuse remains rampant in this sector. On its
face, it’s fraud when for-profit agencies provide twice the number
of visits to the same type of patient as the not-for-profits. Why
shouldn’t we, for example, just set the payment rate at the median
of the nonprofit cost per case, and save us all some money?

In its regs on Medicare Plus Choice, HCFA is requiring that
HMOs have a compliance plan in place. The OIG is only promising
a voluntary plan for home health agencies, and I am going to urge
that HCFA make a compliance plan mandatory for home health
agencies in the future.

The nation really needs a long-term care program. We are in tur-
moil over home health care because it is really becoming, by de-
fault, our long-term care program, and nobody wants to pay for it.

I was on the Pepper Commission in the 1980s. We tried to de-
velop a long-term care proposal, but no one wanted to pay for it
then either. In Medicare Catastrophic, we moved toward better
long-term care benefits, but no one wanted to pay for it, and it was
repealed.

You, Mr. Chairman, are now co-chair of the National Commission
on the Future of Medicare, trying to find a way to extend Medi-
care’s future, and no one wants to pay for it.

Rather than sneak a long-term care policy through the back door
of our acute care Medicare program, we should probably propose a
long-term care social insurance program, and ask the public if
they’re willing to pay for it.

Until we do, I feel that Members will just be trying to get two
ends of the teeter-totter in the air at the same time, saving money
on one group over here, while this group goes down. We won’t be
saving money, or moving the fulcrum, and will continue accom-
plishing nothing.

We are just going to disadvantage new sets of providers, as we
change the formula. Maybe we will be able to do that to the overall
advantage of the public. I hope so.

Finally, Mr. Chairman, I would like to enter into the record a
number of written statements from members on our side. Mr.
Cardin and Mr. Jefferson had other meetings this morning, as did



7

Mr. Sanders and others. I would ask unanimous consent that those
statements be inserted at this point.

Chairman THOMAS. Without objection, any Member’s written tes-
timony will be made a part of the record.

Mr. STARK. Thank you, Mr. Chairman.

[The following was subsequently received:]
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Testimony of Congressman John E. Baldacci (ME-02)

Mr. Chairman, | thank you for holding this hearing today to discuss the Medicare
prospective payment system for the home health care industry. In light of the recent
indications from the Health Care Finance Administration (HCFA) that the October 1,
1999 deadline for implementation of the prospective payment system cannot be met, it
is especially important that we take a very close look at the interim payment system and
its effect on home health care across the country. | am deeply concerned that the
interim payment system is forcing agencies to close their doors and thereby leaving
senior citizens without necessary care. Undoubtedly, the loss of home health care for
many individuals will force them into more costly nursing home care. | do not believe
that this was the intent of Congress in passing the Balanced Budget Act last year; 1 do
not believe that any of us in this room wish to see this result.

Of the many changes in Medicare under the Balanced Budget Act of 1997, one
of the most sweeping was the decision to alter the reimbursement for home health care
services. There is widespread bipartisan and industry support for the implementation of
a prospective payment system for these institutions. The previous system for home
health care reimbursement, based on retrospective reasonable costs, provided no
incentive for minimizing costs or controlling the number of visits supplied to
beneficiaries. A prospective payment system will encourage efficiency and discourage
fraudulent billing, without compromising quality of care.

Before the PPS can be instituted, the Balanced Budget Act required that an
Interim Payment System be developed. There are two limits to reimbursement. First is
the aggregate per visit limit, which is 105% of the median per visit cost of care. Second
is a per beneficiary limit, based on 1993-1994 costs, 75% of the limit based on the
agency's own costs in 1994; the other 25% based on the costs from the census region.
The per beneficiary limit does not take into account changes in patient mix since 1993-
1994. To further complicate the situation, the blended figure is then reduced by 2%.

The most troubling aspect of the IPS is that the very institutions which were most
efficient in providing care in 1994 are the institutions facing the most severe cuts in
reimbursement. Institutions already operating efficiently have no where from which to
cut fat. Though fraud and abuse was the battle cry for instituting the I1PS, not all
agencies have perpetrated fraud and abuse. However, all agencies are blanketed
under the weight of severe reimbursement losses. What a disservice it would be for
Congress to allow the most responsible institutions in the industry to be forced to close
their doors and leave our seniors without proper home care.

Agencies in the New England region are being particularly hard hit. These
agencies have been recognized as having been among the most efficient in the nation.
Many of these institutions are small non-profits. The size of the institutions belie the
fact that they tend to serve the most-rural of our communities. They are hit
disproportionately hard. Should they no longer be able to operate, their loss would be



felt tremendously.

i am fearful that home health care agencies and those they serve are in
jeopardy. | have been approached by agencies in my district pleading for relief. Again,
| stress that many agencies serving my constituents are non-profits; they cannot afford
Medicare reimbursement losses fotaling up to $500,000 a year. They will be forced fo
close. For those agencies that are able to remain open, the level of service they are
now able to provide will necessarily be cut.

At the very least, Congress and the Administration should assure the public and
the home health care industry that a prospective payment system will be instituted as
required by the Balanced Budget Act on October 1, 1999. The IPS was meant to be a
short-term fix, and cannot be allowed to continue indefinitely. In the meantime, | would
like to see reform in the interim payment system to ensure that the vital home care
agencies serving my constituents can afford to continue to provide quality care. 1am a
cosponsor of legislation offered by Representative Pappas, and am looking into other
legislative remedies to protect the quality of home care for seniors. | encourage you to
continue your efforts to find an appropriate correction to this dilernma, and again thank
you for this opportunity to share my concerns with the Committee.



10
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August 6, 1998
Representative William J. Jefferson

Statement on Home Health Interim Payment System (IPS) Issue
(For the Record)

Mr. Chairman, I appreciate that you are allowing me 1o join your Subcommittee to make
a statement at this hearing today. I am pleased that the Committee is considering this issue and
that we are now poised to take some action that will provide relief to home health agencies that
are on the verge of extinction.

1 think we can all understand the need for and the merits of moving home health benefits
to a prospective payment system (PPS). The concern I have is with the interim payment system
(IPS) that Congress put in place until the prospective payment system can be implemented.
HCFA has recently testified that it won't have a PPS ready by the initial target date, so the IPS is
going to be in place for longer than expected. This is very troublesome for me and for the home
health patients in my state. Louisiana is having a hard time dealing with IPS, and with PPS not
even on the horizon, I worry that patients will suffer--particularly in the rural areas. Because the
industry will now be relying on the IPS for a much longer period, it is necessary that we ensure it
is fair, manageable, and does not impact patient care.

Since the enactment of IPS, the home health industry has experienced dramatic
reductions and redistribution of payments, threatening the ability of many agencies across the
nation to continue to provide care and to effectively compete with other agencies, Many of these
redistributions were based on non-care related matters such as fiscal year cycles or an agency’s
business start-up date. As a result, many reputable agencies -- some who are the only providers
in a community -- have already closed their doors. This poses a serious problem with access to
home care services, and one which I believe must be addressed this year.

Since 1994, the number of home healtheare agencies (HHAs) in Louisiana has grown by
13 percent. Most of this growth can be attributed to a host of solid reasons. As a result of IPS,
many low-cost, efficient home health agencies in Louisiana have gone out of business or merged
with higher cost agencies (i.e. those with higher per beneficiary limits). No one would disagree
that Louisiana (with 525 agencies pre-BBA) could afford to lose a few home health
providers--the problem is that the wrong agencies are going out of business. Today, there are 360
home healthcare agencies operating in Louisiana. This is down from 525 agencies operating
before the BBA provisions were put in place. By the time HCFA finalizes and implements the
PPS, I am afraid that many- if not most- of the low-cost home health agencies in Louisiana won't

PRONTER SN RECYELED PATER
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be in business. Given that my state does not have the Medicaid resources to pick up the load of
all these agencies, we are looking at a crisis that needs immediate attention.

‘What we have here are numerous cases of unintended consequences. The "wrong"
agencies are going out of business. High-cost agencies, on the other hand, are buying out or
merging with low-cost agencies. Once the good agencies are gone, there is no getting them back.
Agencies that are going out of business already owe Medicare hundreds of thousands of dollars
and more people will be forced into nursing homes. And we know that reimbursements for these
services are more costly than a home health visit.

By the time we get to PPS, | am concerned that the only agencies that will still be in
business are high-cost agencies with high per-beneficiary limits.

What can we do about this situation? I know many have lobbied in recent weeks to spend
even more morey on home health by placing a moratorium on IPS. But that is not a realistic
solution to this issue. We can, however, pass legislation to reallocate the dollars already going to
home health. We must “leve] the playing field” and provide relief to cost-efficient home health
care providers.

Iam extremely concerned to hear that this Committee may consider a formula that pushes
all agencies to a national average--or close to a national average--in just two years. Fair
reimbursement must be gradual, and PPS will be the vehicle to bring this about. I have joined the
Coburn/MecGovern bill becanse the fornmila is fair, constant, and will not throw change at
agencics every year between now and PPS. Tt also protects the sickest patients through their
outlier program. I look forward to the bill this Committee develops, and I hope it will be as
reasoned as this approach.

We need to fix this dilemma and several proposals have been drafted to reform the IPS
system. I am confident that we can find consensus for a proposal that will present home health
agencies with at least an opportunity to survive umil PPS is in place. With the few remaining
days in this legislative session and the host of bills competing for floor time, our task is daunting,
but we must try. We must ensure that Medicare beneficiaries continue to have aceess to quality
home health care.

Thank you.
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Mr. Chairman, in previous testimony I have commented on the necessity of providing quality
home care services to tens of thousands of elderly and disabled Americans so that they may
maintain a life of good health and dignity. It is a credit to you that this Committee is taking the
time once again to review recent laws regarding home health care to see if these laws are serving
our constituents well.

As part of the Balanced Budget Act of 1997, Congress enacted reform of the rules by which
home health care agencies are reimbursed by Medicare for the services they provide. This reform
was designed to secure the financial health of the Medicare system and to encourage home health
care agencies to provide more cost efficient service, thereby saving taxpayer dollars.

The Prospective Payment System, or PPS, is the ultimate reform Congress passed to make home
health care more cost efficient. . However, it is now clear that the Health Care Financing
Administration, or HCFA, will not be ready to implement PPS until April of 2000.

In anticipation of a delay in implementing the new Prospective Payment System, HCFA
established the Interim Payment System to bridge the old, cost-based system with the new PPS
program. Under HCFA’s Interim Payment System, or IPS, home care agencies will now receive
Medicare reimbursements in the form of three possible amounts, whichever amount is the lowest
— one, the actual cost of the service provided; two, a per visit limit, which is an amount
calculated using the number of patients in an area and the services provided in that area; and
three, a per beneficiary limit, which is a cap on how much a home care agency can be
reimbursed during the course of a year for providing services.

Mr. Chairman, we have reviewed the Congressional intent, stated the objective and yet HCFA’s
Interim Payment System is a nightmare. I have heard from home care agencies across Oklahoma
who have expressed grave concerns about the impact of the new IPS system. The first and
foremost concern is the loss of care for our patients. However we find staggering economic
impact as well.

As of August 4, 1998, the Oklahoma State Health Department reports 80 agency closings since
January 1, 1998. Of these agencies 45 were MEDICARE Certified. By the time this testimony is
recorded it is estimated an additional six agencies will close.

Madole, Wagner, Huhun and Cole, PLLC provided the following assessment regarding the

PRINTED ON RECYCLED PAPER
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Oklahoma statewide economic impact of the proposed per patient aggregate limits published in
the Federal Register on Tuesday, March 31, 1998.

. Using a conservative estimate of 70% (385 agencies) of the agencies in the state
ceasing busi with the ch since the implementation of the BBA 97, the
potential impact is as follows (HCFA estimates 93% of the agencies in the country
will have costs in excess of at least one of the two cost limits):

. Loss of $259.3 million in direct salaties for home care employees, with the
economic multiple factor estimating the state’s total adverse salary loss
between $467.7 million and $518.7 miltion. This does not include the
impact of the loss of income tax or sales tax due to the loss of these
salaries.

. Potential number of patients not receiving care due to possible restrictions
to access of care is estimated at 46,747, These patients will face the
alternatives of hospitalization, nursing homes or displacement to other
providers not geographically advantageous.

. The Oklahoma home care industry directly employs an estimated 20,081
and accounts for an additional 14,831 induced jobs. With a conservative
estimate of 70% agency closing, this translates to an estimated loss of
24,438 jobs in the state of Oklahoma alone.

There are some potentially grave consequences surrounding HCFA’s Interim Payment System to
which we as Members of Congress must be sensitive and must address during this Congress.
Our home health care providers informed us that Surety Bonds, Interim Payment System and
inconsistent policy changes are the top three reasons they forfeit their businesses. Mr. Chairman,
we in Oklahoma are appreciative of the efforts made thus fac, but it is not enough.

Simply put, HCFA’s Interim Payment System does not ensure that home health care agencies
will be adequately reimbursed for their services. It is wrong for home care agencies to receive
too much money for their services, but it is just as wrong for bome care agencies to receive too
tittle money for their services. If home care agencies are forced to accept Medicare
reimbursements for their services that are less than the costs of those services, those agencies will
run deficits. Agencies cannot survive if they can’t pay their bills. Under-reimbursed agencies
will be not able to hire skilled staff and therapists, and the quality of the services they provide
disabled citizens and senior citizens will decline.

Oklahora is not alone; already in Texas, for example, we find that 815 home care agencies and
branch offices have closed their doors in the first 10 months of fiscal year 1998.

Particularly disturbing is the new per beneficiary limit HCFA established as a reimbursement
option under IPS. HCFA estimates that for home care agencies across the country that receive
Medicare reimbursements, 93 percent of those agencies will be under-reimbursed. Imagine
receiving notification in mid July 1998, that your interim per visit payment rate has been
calenlated at $54.11 effective back to January 1998, and as a result you have been overpaid 380
thousand dottars. If you find no errors in this caloulation, you are requested to identify the means
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by which you will pravide payment; lump sum is preferred. It has never been the intent of this
Congress for these businesses to be under-reimbursed.

According to HCFA, health care agencies nationwide are expected to receive a 31 percent drop in
their total reimbursements under the per beneficiary lirnit refmbursement system. Home care
agencies in Oklahoma are expected to average a 29 percent drop in reimbursements. Many states
are projected to do much worse. Home care agencies in California, for example, can expect to
see a 37 percent drop in their Medicare reimbursements. Home care agencies in Connecticut are
looking at 39 percent loss, while agencies in Illinois and Wisconsin can expect a 35 percent
reduction. All of this translates into hundreds of home care agencies closing their doors.

Clearly, this is a disparity which needs to be fixed sooner rather than later.

Also, the IPS system should have been put into effect at the same time for all agencies, and not
gradually phased into an area. One home care agency shouldn’t be forced to linger under the old,
cost-based system while another agency is put under the IPS system. HCFA is challenged to
overcome difficulties with the Year 2000, MEDICARE policy changes, and implementation of
new billing process. These and other conoems are why this Committee should delay the
implementation of the Interim Payment System until we can reform the system.

Ultimately, our goal should be to press HCFA to implement the Prospective Payment System as
soon as possible and to eliminate the need for a convoluted and potentially harmful interim
system. The thought of two more years of the Interim Payment System is unacceptable. The
time to act and solve the problems caused by the Interim Payment Systern is now.

IPS is 2 complex problem that requires IICFA, health care providers, and the Congress to engage
in a workable solution. To provide the time and forum for productive dialogue to take place,
have cosponsored the MEDICARE Home Health Beneficiary Protection Act of 1998, H.R. 4339.
This act will impose a moratorium on the implementation of the per beneficiary limits under the
interim payment system for home health agencies, and to modify the standards for caleulating the
per visit cost limits and the rates for prospective payment systems under the Medicare home
health benefit to achieve fair reimbursement payment rates.

Thanik you, Mr. Chairman for giving me time today to express my concerns about the future of
home bealth care. Although the economic impact is significant, nothing is more important than
providing our constituents who need home health care access to a quality, cost efficient provider.
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Chairman THOMAS. At this time, I would ask Mr. Hash, rep-
resenting the administration and the Health Care Financing Ad-
ministration, if he would come forward, and as he is coming for-
ward, to tell the gentleman from California his point is well taken
about winners and losers.

However, if you could examine a number of the pieces as moving
parts—and this will be a preface to any testimony, including the
HCFA testimony—that if you dealt with a formula adjustment and
you dealt with a per visit structure, and you dealt with an outlier
approach as, for example, three parts, making adjustments in those
three could mitigate the loss or gain, principally the loss, of some-
one in a formula shift, and so in trying to create a new interim
payment system, it may be a blend of those three, which would not
maximize the advantage of any, but minimize the damage, might
be and most appropriate.

With that, Mr. Hash, I believe this is the first time you have ap-
peared before the committee. Oh, it’s not true? It’s the second time.
Well, maybe this time you’ll make more of an impression on me.
[Laughter.]

Chairman THOMAS. I'm just teasing. Your written testimony will
be made a part of the record, and you can explain to us what your
suggested change in the formula is, in your own words.

STATEMENT OF MICHAEL HASH, DEPUTY ADMINISTRATOR,
HEALTH CARE FINANCING ADMINISTRATION

Mr. HAsH. Thank you, Mr. Chairman. I think maybe the reason
you didn’t recall me was that on the previous occasion, Mrs. John-
son was the chair of the subcommittee; you were unavoidably de-
tained that day, I believe.

Chairman THOMAS. Ah, okay. So it’s not Alzheimer’s. Go ahead.
[Laughter.]

Mr. HAsH. No, sir. Chairman Thomas and Congressman Stark
and other members of the committee, we want to thank you for in-
viting us to discuss with you today the home health payment sys-
tem issues.

I would first like to associate myself, and the Health Care Fi-
nancing Administration, with the sentiments that you expressed,
Mr. Chairman, in your opening statement, about the intrinsic value
of home health services as a part of the continuum of care for all
Medicare beneficiaries.

As you know, the Balanced Budget Act included and mandated
many changes in the way that Medicare pays for home health serv-
ices.

The new payment systems create incentives to provide care more
efficiently and to control spending. However, as you noted earlier,
the prospective payment system for home care must be delayed
while we address the year 2000 problem with our computer sys-
tems.

The Balanced Budget Act established the specific structure of the
interim payment system that is now in place, until we have pro-
spective payment. And it was designed, we believe, to assist in the
transition from cost-based reimbursement to a prospective payment
system.



16

Like the prospective payment system, the interim payment sys-
tem does have incentives for efficiencies. We are aware, as I know
you and the other Members are, of the concerns that have been
raised about the impact of the interim payment system.

We have tried to make changes within our discretion, to ease the
burden of the interim payment system.

Since, as you know, the system may result in overpayments to
providers, I'm happy to announce this morning that we are advis-
ing our regional home health intermediaries to put into place ex-
tended repayment schedules for up to 12 months, for up to a year,
to make sure that those agencies who have a repayment obligation
have an adequate opportunity to meet those obligations without
undue hardship. We are notifying our contractors this morning of
this new, extended payment policy.

Secondly, you noted that we recently published an interim pay-
ment system regulation in which we announced some further dis-
cretionary steps that we believe will help home health agencies.

We have adjusted the aggregate cost limits per visit and the per
beneficiary aggregate limits for inflation, as we are required to do.

Secondly, we have updated the data on which we base per visit
cost limits so they are based on more recent cost report data than
has been the case up until now.

Thirdly, we have put forward a more flexible definition for deter-
mining when a provider is considered a new provider, as opposed
to an old provider.

Beyond that, Mr. Chairman, we do have little discretion within
the law to go further. As you know, we have been working with
your staff and with the staff of many other members of this com-
mittee, and of the House and the Senate, to provide technical as-
sistance on a number of reform proposals that Members are consid-
ering.

We do believe that changes in this area of the interim payment
system need to enjoy broad support, be budget neutral, protect vul-
nerable beneficiaries, and not conflict with our year 2000 priorities.

The year 2000 compliance activities, as you know, have limited
the range of options that we can implement at this time.

One of our important tasks recently has been to identify those
administrative actions that we think are feasible and do not in-
crease the risk of not being compliant with the year 2000 date
problem.

In that regard, we can, as we have been trying to make clear,
change the per visit and the per beneficiary cost limits, as long as
we continue to use currently available data.

We cannot make changes to the current claims processing system
or create any new databases, or do any programming for a new
claims processing system.

For example, we are not able to change the base year that is re-
quired in the statute, because that would require extensive new
data gathering and programmatic changes to our information sys-
tems.

We could implement a new blend of national, regional, or agency
specific rates, based on fiscal year 1994 data, which is the statutory
base for the interim payment system. But changing the interim
payment system, obviously, may raise budgetary concerns.
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Also, if we reduce the agency-specific component within any kind
of blend, there are both advantages and disadvantages that are
well-known to you. Agencies with lower costs would tend to benefit
from such changes, but agencies that serve special needs popu-
lations with legitimately high costs would experience payment re-
ductions.

An outlier system, to increase payments to agencies with more
costly patients, is also problematic, but could be accomplished with-
in the constraints of our administrative limits.

A case mix adjustment system, as you know, is being created for
the prospective payment system itself. That case mix system will
look at the resources involved in providing care and accounting for
both low and high-cost cases.

In the meantime, we cannot make outlier adjustments for high-
cost cases that are based on particular diagnoses or how long a
beneficiary receives home health services.

For the time being, outlier adjustments could be made only retro-
spectively, in combination with the settlement of home health
agency cost reports and could be based only on the data that is in-
cluded in those cost reports.

We are aware that there has been a proposal for creating, per-
haps, a block grant of Medicare trust fund dollars to the states to
pay for outlier cases. We are not supportive of that approach.

We think there are no good data that either we or the states
would have available to fairly determine which agencies should get
such funds. We also think such a proposal sets a dangerous prece-
dent and raises substantial program integrity concerns.

Mr. Chairman, we do recognize the challenge of crafting interim
payment reforms within these constraints. We do, however, take
very seriously our obligation to work with Congress in evaluating
all of the options for further payment reforms to the interim sys-
tem to address the concerns raised by home health agencies and by
Members of Congress.

Working together, I think we have made some progress in identi-
fying what can and cannot be done. We, of course, want to continue
seeking solutions, and join with you in solutions that protect our
beneficiaries and the trust funds, and that sustain essential home
health services.

I'm happy to answer any questions that you or other members
of the subcommittee may have, and appreciate very much the op-
portunity to participate in this hearing. Thank you.

[The prepared statement follows:]



18

MICHAEL HASH

DEPUTY ADMINISTRATQOR

LB

I A

MEDICARE » MEDICAID
Healts Gars Financing Asnicistrasion



19

TESTIMONY
MICHAEL HASH, DEPUTY ADMINISTRATOR
HEALTH CARE FINANCING ADMINISTRATION
on
HOME HEALTH INTERIM PAYMENT
HOUSE WAYS & MEANS SUBCOMMITTEE ON HEALTH
AUGUST 6, 1998

Chairman Thomas, Congressman Stark, distingnished committee members, thank you for inviting
us here today to discuss the home health interim payment system that was mandated by the
Balanced Budget Act of 1997. The Balanced Budget Act mandated a number of changes in the
way Medicare pays for home health services. These changes include new protections against fraud

and abuse, and the creation of a prospective payment system and an interim payment system.

These new payment systems create incentives to provide care efficiently and control spending
growth. Changing the way Medicare pays for home health care is vitally important. Medicare
spending on home health has more than tripled since 1990, while the number of beneficiaries
receiving home health services has doubled.

‘We have worked diligently to implement the Balanced Budget Act provisions affecting home
health care. On July 31, 1998, we released final regulations on how agencies will be paid under
the interim payment system. And we are working to develop the prospective payment system.
However, as we testified before this Subcommittee last month, implementation of the prospective

payment system must be delayed while we address the Year 2000 computer problem.

We have also worked to close loopholes that have served to invite fraud in home health care.
Earlier this week, together with the HHS Inspector General, we issued guidance to belp home
heaith agencies prevent problems by establishing voluntary compliance programs,

These compliance programs include written policies and procedures for all areas where fraud or

abuse might occur, an ongoing training program, periodic independent audits, and voluntary
disclosure of problems.
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Like you, we have heard many concerns about the impact of the implementation of the Balanced
Budget Act on home health care agencies and, potentially, beneficiaries. We have made changes

to the system to ease the burden on agencies, but we have little discretion within the statute to go-
further.

We are ready and willing to work with Congress on options for changing the interim payment
system, including any proposals this committee might consider. However, we believe changes
must have broad bipartisan support, must be budget neutral, must protect vulnerable beneficiaries’
access to care, and must not require systems changes that would conflict with our Year 2000

priority. We must examine proposals in their entirety to assess whether they meet these criteria.

BACKGROUND

The Medicare home health benefit is crucial to millions of beneficiaries who are confined to their
homes. Congress stipulated that care provided under this benefit be related to the treatment of a
specific illness or injury. Beneficiaries must be under the care of a physician who certifies that
medical care in the home is necessary and establishes a plan of care. They must be confined to the
home and need intermittent skilled nursing care, physical therapy, speech language pathology
services, or have a continuing need for occupational therapy. If these requirements are met,
Medicare will pay for: skilled nursing care on a part-time or intermittent basis; physical and
occupational therapy; speech language pathology services; medical social services; personal care
related to treatment of an illness or injury on a part-time or intermittent basis; and medical

supplies and durable medical equipment.

Unfortunately, this important benefit has been subject to widespread waste, fraud and abuse, as
well as unsustainable growth. Home health care accounted for just 2.9 percent of all Medicare
benefit payments in 1990 but now accounts for nearly 9 percent. Total home health spending rose
from $4.7 billion (in 1997 dollars) in 1990 to $17.2 billion in 1997. During the same time period,
the number of beneficiaries receiving home health doubled from two million to four million, and

the average number of visits per beneficiary jumped from 36 to 80.
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The number of home health agencies providing services to Medicare beneficiaries has grown
about 10 percent each year, from 5,656 in 1990 to 10,500 in 1997. While some of this growth is
due to changing demographics and medical advances, studies by the HHS Inspector General and=

the General Accounting Office document that a significant amount is due to waste, fraud and
abuse.

Congress and the Administration acted to address these problems in the Balanced Budget Act by
calling for a prospective payment system, establishing an interim payment system, closing
numerous loopholes, and requiring home health agencies to obtain surety bonds. We are also

acting to set higher standards for home health agencies, and to monitor and improve the quality of
care they provide.

The Balanced Budget Act established the specific structure of the interim payment system to be
used while a prospective payment system is being developed. Again, under the terms of the
Balanced Budget Act, we do not have discretion to adjust this system, and we have implemented
it as the law requires. We have heard concerns about the system’s impact on providers, including
those that have provided care efficiently in the past.

These concerns have been heightened by the unfortunate fact that we will not be able to
implement the prospective payment system as originally scheduled in October 1999 because it will
require extensive computer systems changes that would conflict with our obligation to ensure that

our computer systems are able to pay claims on January 1, 2000.

We are proceeding with work to develop the prospective payment system, and it is our intention
to publish the regulation next fall so that we can implement it as soon as feasible after the Year
2000 hurdle is cleared. In the meantime, the law stipulates that payment limits under the interim

payment system be cut by 15 percent if the prospective payment system is not implemented in
October 1999.

One of the primary reasons for the unsustainable growth in home health spending was that the old



22

cost-based payment system lacked incentives to provide care efficiently. Home health agencies
were reimbursed based on the costs they incurred in providing care, subject to a per visit limit.
This encouraged agencies to provide more visits and to increase costs up to their limit. More

visits meant more payments to the agency, and visits per beneficiary more than doubled from 36 in
1990 to 80 in 1997.

Congress, the Administration, and the home health industry all agree that Medicare should move
to a prospective payment system to control home health costs. The Balanced Budget Act calls for
such a system, which we are now developing. Prospective payment rewards efficient providers by
paying a set amount based on patient needs rather than on whatever providers spend. Medicare

has used prospective payment for inpatient hospital services for more than a decade.

INTERIM PAYMENT SYSTEM
Until the home health prospective payment system is implemented, Congress prescribed an interim
payment system, which is intended to transition home health agencies to a prospective system.

The interim payment system took effect on October 1, 1997.

Like the prospective payment system, the interim payment system has incentives for efficiency.
The interim payment system pays agencies the lower of: their reasonable costs; an aggregate cost
limit per visit; or an aggregate cost limit per beneficiary. The aggregate per visit cost limit
encourages agencies to provide services efficiently during each visit. Before the Balanced Budget
Act, there was only an aggregate per visit limit. The new law reduced the per visit limit from 112

percent of the mean per visit cost of care to 105 percent of the median cost.

Congress also instituted a new limit -- the aggregate per beneficiary limit -- to promote efficiency
in planning and delivering care. This limit also takes away the incentive to supply medically
unnecessary visits to increase Medicare payment. There is no limit on how many visits an agency
can provide to any one patient. Payment to agencies based on the aggregate per beneficiary cost

limit is calculated by multiplying the agency’s limit by the total number of the agency’s Medicare
patients.



23

The limit for each agency is based on two factors. Seventy five percent is determined by what the
agency had been paid, on average, per patient in FY 1994, increased to help account for inflation.
Twenty five percent is determined by average costs in an agency’s census region. Care of costly
patients is offset by less costly patients. New home health agencies -- any that did not submit a full
cost report to Medicare during FY 1994 -- have an aggregate per beneficiary limit equal to the

national median of the limits for other agencies.

The interim payment system, like any payment reform, presents challenges for providers. These
reforms are designed to change past behavior and eliminate unnecessary services. The incentive to
supply virtually unlimited visits is gone. Instead, home health agencies must focus on finding the

most efficient way to produce the best medical outcome.

Requiring agencies to operate within a budget through the interim or prospective payment
systems should not mean that care is compromised for any patient. Agencies are bound by their

participation agreement with Medicare to provide the appropriate levels of care as prescribed by
the physician.

It is important to note that, where medically appropriate, Medicare has always covered the
teaching and training of the patient and his or her family to carry out certain services themselves.
This training can help agencies to make sure all services in a patient’s plan of care are provided
within the budgets of the interim and prospective payment systems. During the past several years,

these principles seem to have been eroded by the perverse incentives inherent in cost-based
reimbursement.

When Congress passed and the President signed the Balanced Budget Act, we all assumed that
home health agencies would be able to operate within the interim payment system. We now
recognize, however, that there are a number of concerns regarding the impact of the interim

payment system on agencies that have provided care efficiently.
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We are doing what we can within the law to ease the impact of the interim payment system. In
our FY 1999 Interim Payment Notice that went on display July 31, 1998 at the Federal Register,
we:

> adjusted the aggregate cost limit per beneficiary for inflation;

> updated the aggregate cost limit per visit so it is based on more recent cost reports;

4 allowed for flexibility in determining provider status for new vs old agencies. Those
agencies which were designated as new agencies because of a change in their operational
structure are now allowed to be designated as an old provider, as long as they have
continued to operate under the same provider number that was filed for the 12-month cost
reporting period in federal fiscal year 1994. This change would mean that those agencies
would no longer be subject to the national median limit, but could have payment based on
the agency/regional blend. Agencies who were affected by this policy can also remain

designated as new providers if they so choose.

IPS REFORM PROPOSALS

Recognizing the desire of Congress and the home health industry to adjust the interim payment
system, we have been working with Congress to provide technical assistance and are happy to
work with Congress on any proposal that has broad bipartisan support, is budget neutral, protects
vulnerable beneficiaries, and does not involve systems changes that could not be implemented
because they would conflict with our Year 2000 work priority. Developing a proposal that is
budget neutral and that has broad bipartisan support may not be easy because such a proposal
would require the reallocation of existing Medicare home health spending among home health
agencies. However, we recognize that changes to the interim payment system could be costly, and

we stand by our commitment to work with Congress on a solution to this issue.

The Year 2000 issue does limit the range of options that could be implemented at this time to
address the immediate issues surrounding the interim payment system. We can make changes in
the current cost limits using currently available data bases. We cannot make changes to the

current claims system, create any new data bases, or do programming for a new system.
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Some reform proposals iniclude provisions that would require systems changes that could not be
implemented because they would conflict with our Year 2000 work priority. For example,
changing the base year from 1994, while seemingly simple, would require extensive data gathering

and programming changes and cannot be done within the time frame to affect the interim payment

system. We can, however, raise the aggregate per-visit limit,

We also could change the blend of national, regional, or agency-specific rates based on FY 1994
data. The interim payment system’s heavy reliance on agency-specific historical payments is a
prime concern for agencies that have provided care efficiently in the past. However, reducing the
agency-specific component would have both advantages and disadvantages. Agencies that have
provided care efficiently, and their patients, would benefit. However, agencies serving special
needs populations with legitimately high costs would potentially not be able to continue providing

appropriate care to their particularly vulnerable patients.

An “outlier” system to increase payment to agencies with more costly patients is also problematic.
A case mix adjustment system is being created as part of our efforts to develop the prospective
payment system. It will adjust payment for the resources involved in providing care, accounting
for both low and high cost cases. In the meantime, we are constrained by our systems in making
outlier adjustments that would increase payment for high cost cases. We are not able to make
outlier adjustments for patients based on patient characteristics or diagnoses or on how many
services they receive, or on how long they receive services. We are actively looking at whether it
is possible to develop an outlier payment system that would not require changing systems to track

days of care per patient or other changes that would conflict with our Year 2000 work priority.

CONCLUSION

Mr. Chairman, I know you aiapreciate the challenge of crafting reforms to the home health interim
payment system. Working together, we have made solid progress in identifying those changes that
can and cannot be done at this time. Working together, we will continue to seek a solution that
meets our goals. And I am happy to answer any questions you might have.

##H#
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Chairman THOMAS. Thank you, Mr. Hash. I guess my very
strong desire, mentioned twice in the opening, didn’t catch on. I'll
do it again.

The administration, in the discussion and negotiations over the
BBA, had a policy that they were offering for a change in the home
health care area. The policy that the administration advocated had
a blend. Actually, that’s probably a misnomer.

What was it that the administration offered as a formula base;
do you remember?

Mr. HasH. I think we were proposing 100 percent agency-specific.

Chairman THOMAS. I know you were proposing. That’s why I said
it was a misnomer, to be a blend, because it wasn’t a blend.

My assumption is that you offered that in good faith, believing
that to be the most appropriate policy choice among a number of
alternatives in terms of the mix. In fact, as I recall, that was what
the Senate carried with it to conference. The House had a different
position.

What brought you, in terms of your examination of the area at
the time, to propose a 100 percent agency formula?

Mr. HAsH. I think, Mr. Chairman, that the rationale behind that
position was related to a recognition that home health costs, on an
agency-by-agency and region-by-region basis, vary quite consider-
ably and substantially.

Since we were not able to prospectively identify those agencies
which had higher costs that were the results of inefficiency, versus
those that had higher costs with regard to the nature of the pa-
tients they were taking care of, we wanted to ensure that any kind
of limits reflected the current experience of those agencies.

Chairman THOMAS. If I were to ask you, and you were to do as
I asked, what is your suggestion for a change in the formula, would
you want us to go to 100 percent agency-specific?

Mr. HasH. I think our position at this point, Mr. Chairman, is
that we would like to continue working with you and your staff
to—

Chairman THOMAS. Would you suggest that we go to the position
the administration initially advocated, 100 percent agency-specific,
since we didn’t follow your advice when we wrote the law coming
out of Conference?

Mr. HAsH. T would like to tell you that I think we would still
stand by that position, but I would say this, that given how the
BBA came out in the end, I don’t know right offhand what the im-
plications of that would be for the scoring that was otherwise asso-
ciated with these provisions.

Chairman THOMAS. I'm not talking about scoring right now. I'm
not talking about the artificial world of the budget gimmicks that
we have to deal with, which frankly impair our ability to write
good policy, often.

You now have data, and we are talking about looking at a num-
ber of options, in changing the formula from the current 75/25 to
a series of different mixes. In fact, in your testimony, you indicated
that any change beyond the current one creates new winners and
losers.
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There is no—I love the quote, and I can’t remember who made
it—there is no Lake Woebegone, where everybody can be above av-
erage, in trying to deal with these restructurings.

I know you're constrained, but I want to make the point, you
folks advocated 100 percent agency formula. That really didn’t
begin to deal with the enormous discrepancies, we thought, within
a state, let alone between states.

I can’t imagine that if you went back and huddled and decided
that you were going to offer a new position, that it would be 100
percent agency specific.

Mr. HAsH. I think, like you, Mr. Chairman, since last year’s de-
liberations on this area, we have learned a lot and recognized that
it is much more complex than we originally thought.

Chairman THOMAS. That’s why we're here.

Mr. HAsH. Right. And I think that we would definitely want to
revisit that position of ours of over a year ago.

Chairman THoMAS. We are revisiting. That’s why we’re holding
the hearing. We are asking everyone who is coming before us to as-
sist us. To simply indicate that you're willing to assist us gets us
nowhere.

We do not have enough time before we take this work period
break to pull together and create a change. What we need to have,
beginning now, is input from everyone who will be major players
on what is suggested to be the best avenue today.

I'm not putting you on the spot. 'm putting me on the spot; I'm
putting every member of the subcommittee on the spot. We have
to have a solution and it has to be presented as soon as we come
back, and it has to mitigate the current problems.

Now, the administration continues to advocate a budget neutral
position. When you deal with a budget neutral position, there are
darn few boxes inside the big box that you can move around. It
may not mitigate the problem sufficiently to get a decent bipartisan
support.

I would ask you, and we will try again, on the per-visit, my recol-
lection is that the per-visit change from the administration was, in
fact, what we have now, wasn’t it, 105 percent on the median,
changing from the mean?

Mr. HAsH. I believe that’s correct, Mr. Chairman.

Chairman THOMAS. You have to get people to do better than
shrug their shoulders. It’s 105 percent of the median. The current
change was, in fact, the administration’s advocated change. Would
you stick with that? Or, based upon our experience and your exam-
ination, would you suggest a change?

Mr. HAsH. Mr. Chairman, I think what we would commit to, and
what we have committed to, is that in the time frame you’re talk-
ing about, we need to sit down and actually explore the implica-
tions of each of these kinds of changes, and come to a consensus
about what is the most appropriate way that we can address the
kind of problems that have been identified with the current system.

Chairman THOMAS. Okay. What about an outlier policy?

Mr. HAsH. I think we indicated that we could put into place an
outlier policy that was related to the settlement of agency cost re-
ports, and

Chairman THOMAS. What would that be, specifically?
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Mr. HAsH. It would have to be designed specifically on the basis
of legislation since, as you know, the statute does not permit any
outlier payments.

Chairman THOMAS. I'm anxious to write legislation, as are all
members of this subcommittee. what is your suggestion on an
outlier policy?

Mr. HAsH. We would like to work with you with regard to that,
Mr. Chairman.

Chairman THOMAS. I appreciate that.

Mr. HAsH. I'm trying to say, Mr. Chairman, that at this point,
we are exploring, as are you, different options, and we would like
to continue

Chairman THOMAS. Mr. Hash, we didn’t put ourselves in the box.
We didn’t come in front of this committee and say we can’t do what
we committed to do, and we can’t carry out the policy we advo-
cated, fought for, and required to be in the law or the President
wouldn’t sign the agreement.

You folks have reneged on your end of the deal. Now, I know
that’s not a full, fair way to put an argument, in terms of Y2K, but
we are here because the policy that we guessed at wasn’t very
good. We can’t keep guessing.

There are people out there who are not going to be able to be
with us in September, and it isn’t because of fraud, it isn’t because
of wasteful resources. It is because Congress, in its inability to
have accurate data, didn’t do a good job in setting up an interim
payment system. We are going to have to do that when we come
back.

The reason it is even more critical than it would be otherwise is
because whatever we come up with has to last for a longer period
of time, because you aren’t going to be able to do your job in the
time frame that you said you were going to do it. It is very difficult
for us when, here we go again, no specific recommendation.

Now, I noticed in your written testimony, “Congress required,”
“Congress required,” “Congress required.” That was a mutually
agreed arrangement. And as you indicated—and the per-visit was
exactly what the administration advocated—you people are equal
partners in being where we are today.

I have a number of proposals I would like to offer to you, but
there is no sense in going forward, because the answer will be, “We
would like to work with you, and we will, over the period, look at
them, and we will get back to you.”

What we are trying to do is communicate through our friends
who do the communication in a greater way, and among our mem-
bers, is we have to have specific changes that minimize the down-
side, that certainly, as best we’re able, minimize the cost.

But cost, frankly, at this point, is somewhat secondary to making
sure that the policy is as good as we can get it, given the fact we're
going to have to live with it longer than we thought, because you're
not going to be able to hold up your end of the agreement.

Mr. HASH. Mr. Chairman, as you have noted, we are not able to
implement the prospective payment in a timely manner. With re-
spect to the interim payment system, as you know, we have put it
in place. We have put the regulations in place, and we are oper-
ating it.
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We are not in any way saying, or trying to leave the impression
that we are not open to suggestions and to working with you to
make changes to address the kinds of problems that the members
have heard about. We think that over the next month, working to-
gether, we can find some solutions that we can all agree on.

Chairman THOMAS. I'm not saying that you’re not open to sug-
gestions. What I'm saying is that we have to come up with solu-
tions.

Saying you’re open to suggestions sounds as though you’re a
third party waiting for us to come up with the solutions. You're
supposed to be a partner. You're supposed to be part of the solu-
tion, not part of the problem.

We have got to get serious and move forward and make state-
ments so people will have some degree of belief that when we get
back, we will have a solution. That’s what we need.

One last question. There are a lot of people out there hurting.
There are a number of people who have closed. I believe, as I said
in my testimony, some of them were mergers, consolidations, some
may have even closed because of an advantage of being a new
agency, rather than an old.

Have any of these agencies applied to HCFA for an exemption
from the rules, for whatever reason they may provide?

Mr. HASH. I am not aware of that, Mr. Chairman, if they have.

Chairman THOMAS. Is HCFA examining the possibility of offering
exemptions to any agencies based upon whatever evidence they
may present to them?

Mr. HAsH. Mr. Chairman, our review of the existing language
does not provide any authority that we can find for providing for
exceptions or exemptions, other than the existing authority with re-
gard to cost limits per visit.

Chairman THoMAS. I would request that you get back to me in
writing, once you go back and ask that question directly, if there
are any agencies that have either been examined for the possibility
of an exemption or if, in fact, an exemption has been granted.

Mr. HasH. I will be happy to do that, Mr. Chairman.

Chairman THOMAS. Thank you very much. The gentleman from
California.

Mr. STARK. Thank you, Mr. Chairman. Mike, we are hearing
from some home health lobbyists that they would like the adminis-
tration to enforce a moratorium on the IPS system. It is my under-
standing that you cannot legally do that. Is that correct?

Mr. HAsH. That is my understanding, Mr. Stark.

Mr. STARK. Your proposal that all Medicare+Choice plans have
a compliance plan in place, I think, is excellent. Could we not re-
quire the same compliance plan for home health agencies?

There has actually been more concern, I think, about fraud and
abuse in the home health sector than in managed care. If an agen-
cy doesn’t have a plan to ensure compliance, I don’t suppose we
would want them doing business, anyway.

Could you implement this compliance plan, and require it of
home health agencies?

Mr. HAsH. Mr. Stark, I think that is an excellent question. As
you know, just this week, the inspector general at the Department
of Health and Human Services announced the development of a
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voluntary compliance program for home health agencies. Of course,
the inspector general will be testifying shortly, and will talk to
that.

Let me just say, in connection with your specific question, that
we currently have out a proposed rule for conditions of participa-
tion for home health agencies. We are analyzing the responses to
that proposed rule.

Among them will be issues that are raised about various pieces
or elements of a compliance program. The way we would address
your concerns, Mr. Stark, would be in the context of finalizing our
home health conditions of participation.

Mr. STARK. But not voluntary. I mean making it, the same as the
requirement for managed care plans, a requirement of participa-
tion.

Mr. HasH. What I want to be clear about is that our conditions
of participation are mandatory on home health agencies. What we
would be looking to would be to coordinate those conditions of par-
ticipation with the core elements of a compliance plan that makes
sure that those are addressed adequately through our conditions of
participation.

Mr. STARK. I think you are saying that there would be a compli-
ance plan required, in one form or another, in the conditions of par-
ticipation, and that makes it not voluntary. Is that what I hear you
saying?

Mr. HASH. Yes.

Mr. STARK. Okay. You are asking us for new legislation to better
protect nursing home residents. I support that idea. You asked for
staff to prevent dehydration, malnutrition, background checks to
keep abusive people away from nursing patients, which has been,
at least anecdotally, a concern.

Why don’t we mention home health agency staff? If we are re-
quiring, or plan to require, background checks to keep abusive peo-
ple away from fragile people in a nursing home situation, why
should we not require the same thing for home health? In home
health, the people are even more isolated, often, and we are less
apt to be able to check on them and protect them?

Would you support parallel legislation that would require home
health aides and staff to have background checks to keep people
with a history of crime and abuse from participating the program?

Mr. HASH. Again, we do have, in our proposed conditions of par-
ticipation, requirements, proposed requirements related to doing
background checks.

I think the piece that is missing out of that, Mr. Stark, is making
sure that, in those checks, there is access to a national database,
because the states, of course, keep background records, but that
would only reflect adjudications that take place within a particular
state.

As we know, some of these people who have had convictions
move to different jurisdictions, and

Mr. STARK. I would like it to be as broad as it could be. But let’s
not defeat the better with the perfect.

Mr. HAsH. No, absolutely. I would say that I think the national
database is the area in which legislation would likely be required.
We would be happy to work with you to take a look at that.
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Mr. STARK. My time is going to expire, but let me try and say—
and I have a hunch the chair will indulge me on this—what I
thought I heard the chairman saying differently.

Part of why we are here today, and trying to move the chairs
around on the deck of the Titanic, is because of the lack of imple-
mentation of the prospective payment system.

It would seem to me that in any legislative solution, if there is
to be an outlier program to ease the fringe providers, that there is
no sense in our trying to develop one only to have HCFA subse-
quently say, “We can’t implement this.”

You have staff that is better equipped and better understands
the questions of outliers. You have the data. I do believe that the
chairman is coming at it the right way.

It is incumbent on you, I believe, to suggest to us the structure
of an outlier plan. You may choose to reserve the payment amounts
until we see what the cost of changing the formula is.

You now have the month of August. Stay home from Martha’s
Vineyard and get us a plan that will work and that you can imple-
ment.

We may or may not be able to get the votes to pass it. But, there
is no sense our sitting down here, going through a lot of concern
with our colleagues, because in changing this plan, there are going
to be different winners and different losers, and then trying to ease
that burden by saying we have an outlier plan, and then have you
come back in three months and say, “We can’t do it.” I think that
is what he is saying.

If you don’t want to give us the exact numbers, at least give us
the structure, with some certainty that it is something you can do.
That the data exists, that you have the staff and the legal ability
to provide these outlier payments.

If you can’t do it, then tell us now. If, for some reason, it is just
impossible—which I guess is conceivable—then let us know.

But we—as Members of Congress—are saying, “Well, if that
doesn’t quite work, we’ll have an outlier plan that’s going to ease
this burden and that burden.” We may be dreaming. If so, wake
us up, please.

That’s all I have to say. The chairman’s request is fair, and it
is incumbent on your staff to follow through. We are going to hear
later from the people who advise us.

It may be the Medicare Payment Advisory Commission that’s
going to help us come up with this solution. But, you would do it
best. Other professionals would do it second best. We would be the
third, at least, best people to have to devise it.

All 'm asking is, hear what the chairman is saying and put your
troops to work to come up with something for us, so we can have
it early in September.

Mr. HasH. If I may briefly respond, Mr. Chairman——

Chairman THOMAS. I was just going to tell the gentleman, if he
had any more questions like that, we can ignore the time light.

Mr. HasH. I am happy to respond to that, because both in my
written statement and in my oral statement, I want to make clear
that, with regard to outlier payment policy, we have done a very
careful look at what we can do.
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What we have tried to communicate is that we can administer
an outlier policy, one which would be administered in conjunction
with the data that is included in the cost reports that are filed by
home health agencies, so that the actual determination of an
outlier payment would be made at the time of settling the cost re-
ports, it would be made on the basis of the data in those cost re-
ports.

The limitations of that are that there are not in the cost reports
specific patient diagnostic information, but certainly there is cost
information. To the degree we are adjusting for problems that
agencies have with limits through an outlier payment, that can be
done in connection with using data from home health cost reports.

Mr. STARK. There is no way that you can take certain episodes
and say that “We know from experience that these are so much
more expensive than others that we can prospectively adjust for
those cost differences.” You can’t do that?

Mr. HAsH. We are unable to do that.

Mr. STARK. All right. Thank you.

Chairman THoMAS. I would only indicate to the gentleman, be-
fore I recognize the gentlewoman from Connecticut, that I recall
that the President had quite an ostentatious liftoff on the changes
that were made.

Saying it in slightly another way, for the gentleman from Cali-
fornia, as well, we are not interested in continuing to be on the air-
plane and find out there was one parachute, and it has been used,
and you folks are more than willing to provide us with some kind
of background and green eyeshade technical expertise.

This was a mutually-agreed-upon project, and I expect, when we
come back, that the Health Care Financing Administration, under
the Health and Human Services Agency of the Clinton administra-
tion, will all be out front publicly suggesting changes, and be part-
ners in the adjustment period, as you were partners in the takeoff
period of new program.

The gentlewoman from Connecticut.

Mrs. JOHNSON. Thank you, Mr. Chairman. Both of the gentlemen
from California have been very polite, I believe.

I know that you have been working with us over the last few
weeks. You have been working with some of us over the last few
months.

I would have to say I am extremely disappointed in your testi-
mony. In my estimation, we are at the time when we need to be
talking about solutions. If you’ve done all the work that you've
dO(Iile ?on the outlier program, why didn’t you propose something
today?

I'm going to be back in my district for three weeks. I'm going to
be sitting down with my home health agencies. It would have been
very helpful to be able to say, “Here is what HCFA says.”

You have the resources, the computers. We sit and look at the
chart printouts. We can’t tell whether the efficient agencies are
being damaged or the inefficient agencies.

We know new agencies are coming into the system. In many
parts of the country, those new agencies are going to be paid more
than the agencies we are pushing out of business with the overall
cost increase for Medicare.
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Now, you have far better technical capability than we do. You
have people with long-term experience in this area, much longer
term than any of us have.

You know, you have got to be specific. What outlier policy? What
size agencies? We need to see, will this help?

Let me ask you: do you think this is a crisis? Do you think the
problem we face is serious enough so that, if we don’t address it,
it will have serious consequences for senior care?

Mr. HasH. We think that the concerns, Mrs. Johnson, that have
been raised by you and by agencies are legitimate ones. They are
concerns, and we want to work with you to address them.

Mrs. JOHNSON. That does not answer my question. There isn’t a
part of Medicare in which there aren’t serious concerns, frankly.
We have so many problems in this system right now.

What I am saying to you, do you consider the situation we face
in home health right now a crisis? In other words, do you believe
that, if we don’t do something before we leave here in October, that
in fact we will diminish access and quality to home health for sen-
iors?

Mr. HAsH. We believe that we do need to take action. We do not
believe at this point that we have the evidence that would confirm
for us that we have an access problem in home care.

We have agencies that are still coming in. We have over 170 ap-
plications pending right now for new agencies. So, on the access
side, we really don’t have data.

Mrs. JOHNSON. Have you done an analysis of where the new
agencies are coming in and where the agencies that are closing up
are going out?

Mr. HasH. We have some data on that. I would be happy to
share that with you.

Mrs. JOHNSON. I think part of what we ought to be looking at
is, are we creating an access problem? In spite of the larger num-
ber of agencies, are we creating deficits in rural areas because
those lower-cost agencies are going out? I'm just speaking from my
own limited experience in my own district.

We need to know that stuff. When we make changes in this, we
have to have some understanding of are we going to create a better
answer from the point of view of the survival of services.

So you do not consider this an emergency. You consider it seri-
ous, but you don’t consider it an emergency. I assume from that,
that if we didn’t do anything about it, you would think that was
not very good, but it wasn’t very bad?

Mr. HAsH. We have obviously taken a number of steps on our
own, because we think it is a serious problem, to address many of
the problems that, within our discretion, we could——

Mrs. JOHNSON. Are the steps you've taken sufficient?

Mr. HAsH. No. I believe that, based on the conversations that we
have had with you and others, that additional steps need to be
taken, and we need to take them together.

Mrs. JOHNSON. What will be the impact of the 15 percent cut
going into effect next year?

Mr. HAsH. What will be the impact?

Mrs. JOHNSON. With no change.
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Mr. HAasH. The CBO estimates that it would remove on the order
of $2.8 billion in fiscal year 2000, if that was the scoring associated
with the 15 percent.

Mrs. JOHNSON. What is HCFA’s estimate of the impact of that
on access and quality, on home care as a service to seniors? If we
do nothing, what will be the impact of the 15 percent?

Mr. HasH. We obviously do not have a specific estimate on, agen-
cy-by-agency, how it will impact them. It will definitely have a sub-
stantial impact, because that is a lot of money that is being taken
out of payments to home care agencies.

Mrs. JOHNSON. Would you describe the situation that we would
face then as serious, very serious, or just concerning?

Mr. HasH. I think it’s very serious, because I think the Congress
did not intend, nor did we, the 15 percent to be a part of the in-
terim payment system.

Mrs. JOHNSON. I agree with you absolutely, and I would ask that,
by the end of this interim, you come back with a plan that includes
how do we relieve that 15 percent? Frankly, you can’t do it budget
neutral, and you’ve put that out as one of your criteria. You have
to get beyond that. That’s your responsibility.

Furthermore, you know the whole system. Where is there money
that is not being paid as well? To whom are we paying money that
we shouldn’t be paying?

You’re closer to the fraud and abuse people than we are. Why
can’t we capture the dollars we need to prevent something that is
totally irrational from happening, when you've taken $2.1 billion
more out of an industry than you anticipated.

Indeed, we anticipated that the baseline would be 21.4 in 1998
and it’s 18.2, but it all comes out to a cut of $2.1 billion more than
anticipated. When you have done that, you have to have a way to
respond.

I would ask you that, when we get back, you have something
concrete, and I would hope that you would have it in two weeks,
instead of four weeks, so we would have some time in the district
to talk to our own agencies about it, so we can get some—I mean,
they are not always right. I understand that. And it’s going to af-
fect agencies in Connecticut very differently. There are going to be
winners and losers.

Unless we can get some hands-on opportunity to evaluate that,
and to put it with our own ideas and their input, we are not going
to get a solution that will actually be a step forward, and we cer-
tainly won’t be able to deal with that 15 percent. It is imperative
that we not neglect to relieve that date while we are making these
changes.

I hope the next time we meet, it will be concrete, a very concrete
discussion. I am truly disappointed that I don’t have the oppor-
tunity to go home and go over ideas that are concrete in your mind,
as well as a few that are concrete in mine. Thank you.

Chairman THOMAS. I do want, before I recognize the gentleman
from Louisiana, to note that the dollar amount that the gentle-
woman indicated, a $2.1 billion difference in the baselines between
1997 and 1998, is partly attributed to—and the reason I'm saying
this is, I don’t want any witness who may come later in the pro-



35

gram to ascribe that to the immediate behavioral changes based
upon the programmatic changes that we put in.

Because what did occur between 1997 and 1998, as I indicated,
was a four-month moratorium on the startup. In addition to that,
I believe that there was a releasing of the wage rates and other
items that were built into the 1998 baseline, that wasn’t in the
1997, which neither of those would be attributable to the BBA for
baseline purposes.

Now, that is a shorthand way of saying what I said earlier, that
the stupid budgetary procedures that we have to operate are not
going to stand in the way of you folks and us presenting a better
program for Americans who want to use home health care, and
need to use home health care.

I want to underscore what the gentlewoman from Connecticut
said. It is a little difficult for us, trying to look at policy when, as
the gentleman from California said, you have added a new param-
eter that we have never had before. That is, we come up with what
we believe to be proper policy, and you tell us you can’t do it.
You've got to be more out front than you have in the past, in an
advocacy role of options, instead of us asking you whether you can
do this or do that, and then we wait to find out if you can do it
or not. We don’t have the luxury of that kind of a timeline.

The gentlewoman from Connecticut.

Mrs. JOHNSON. Thank you, Mr. Chairman. My red light was on,
so I didn’t go into those details.

He brings up a very good point. What it means is, that when you
come back, you need to be able to say, “We recommend a morato-
rium on any new agencies who are going to come in at a reimburse-
ment rate that is above the national average,” or whatever.

I mean, that might be one of the things we need to look at here,
that we need to look at the extent to which we do adjust to wages.
We need to look at what we think.

You also have access to monthly cost reports. Are we beginning
to see a slowdown in number of visits? In the GAO testimony, that
seems to be something we are beginning to see now.

I understand perfectly well that this isn’t all attributed to a slow-
down in the number of visits, but the things to which it is attrib-
uted are also useful to us. That’s the level of analysis and assist-
ance we need here so we do the right thing, and we actually im-
prove the situation, rather than just sort of, in a sense, slog along
in a way that we all too often have.

Thank you.

Mr. HasH. We are in complete agreement with you on that, Mrs.
Johnson. We are as frustrated as you are with regard to our lack
of information about certain kinds of things, but whatever we do
have, we want to make fully available to you and to the other
members of the committee.

Chairman THOMAS. I don’t think you realize how frightening that
statement is to us. [Laughter.]

Chairman THOMAS. You people are the keepers of the flame, and
if you can’t do it, we’ll sit down and rethink how this place oper-
ates, and get people who do.

The gentleman from Louisiana.
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Mr. McCRERY. Thank you, Mr. Chairman. Mr. Hash, I think you
have gotten the message, so I'm not going to beat it to death. Let
me just go over a couple of things.

I gather from your statements regarding the severity of the cri-
sis, as Mrs. Johnson would put it, that you would not favor a mora-
torium on the IPS, the interim payment system, and that you
would not favor, as the administration, going back to the old agen-
cy-specific cost reimbursement?

Mr. HAsH. Mr. McCrery, let me answer that in two ways.

One is—and this is not whether we favor it or not—one is, we
could not do it on our own. I want to be clear about that.

Mr. McCRERY. Yes.

Mr. HAsH. The second answer, as to whether we would favor it
or not, we, as the chairman has pointed out to me repeatedly, are
partners, not only in the home health area, but in the Balanced
Budget Act in general. So that if we were to recommend a suspen-
sion or a moratorium of the interim payment system, it would be
incumbent upon us to identify how we would live up to our commit-
ments with regard to the Balanced Budget Act.

We have not identified, as of this point, areas in the Medicare
program that have not otherwise been adjusted by the BBA, that
could provide the resources that would make up for the impact of
a moratorium.

Mr. McCRERY. So, your answer is, no, you don’t want to go back,
you don’t want to put a moratorium on the interim payment sys-
tem; and I hear you saying that the reason you have reached that
conclusion is that you don’t think that this problem with the in-
terim payment system in home health outweighs the damage that
might be done to other parts of Medicare by paying for a change
in the IPS, they would involve more dollars.

Mr. HasH. I think we believe that we need to do everything we
can to make sure that neither access nor quality of home care serv-
icles are unduly interrupted by the payment policies that are in
place.

On the other hand, we have an equally strong obligation to make
sure that, if we take steps in changing the current policies, that we
do so in a fiscally responsible manner, to make sure that we protect
the trust funds and sustain the program for the current bene-
ficiaries and for those to come.

Mr. McCRrERY. Well, let me just get right to the nub of it. Would
you favor—and you need to think about this, I guess, over the re-
cess—would you favor using some of the surplus to finance a
change in the interim payment system?

Mr. HAsH. As you know, Mr. McCrery, the administration, taking
direction from the President, has indicated that our position is that
the surpluses that are occurring in the budget should be set aside
to deal with the challenges that are facing the Social Security pro-
gram.

Mr. McCRERY. You would not favor using any of the surplus to
solve this problem?

Mr. HAsH. No, sir.

Mr. McCRERY. Just one more quick question. Did I hear you say
that in any prospective payment system that you think you could
come up with—and we hope you do, eventually—you would have to
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have some sort of outlier adjustment as part of that prospective
payment system?

Mr. HasH. I actually did not address that in my comments, but
I believe the statute, with respect to the home health prospective
payment, makes provision for outlier payments.

Mr. McCRrERY. Okay. Thank you. Thank you, Mr. Chairman.

Chairman THOMAS. The gentleman from Nevada.

Mr. ENSIGN. Thank you, Mr. Chairman. First of all, one way or
the other, whether the formulas are adjusted or not, Nevada is not
really affected that much. I don’t really have a dog in this fight.

What I am more concerned about is whether or not seniors
across the country are going to be getting the type of care they
need—and hopefully, that’s what all of our concerns are.

I know that it has been expressed to you already that the com-
mittee is hopefully trying to elicit your help.

Mr. HASH. Yes.

Mr. ENSIGN. We are not trying to, just beat up on somebody that
is in your position, just for the sake of beating them up, but we
really do want your input, because of what Mrs. Johnson said, that
you have the experts, you have everybody that we don’t have up
here.

We have very limited resources as Members of Congress, as this
committee, compared to what the administration has. Because of
that, we do want the answers coming from you, to help us with this
problem.

I know you have some areas in which you have a lack of informa-
tion, and that is frustrating, and I guess I can understand that. At
the same time, if you have a lack of information, we have that
much more of a lack of information.

What we need from you, at least, sir, is a positive, you know,
“This is what we can do.”

My question, though, for you, is you say you don’t want to pay
for this out of the surplus. If this ends up being a cost to make the
adjustments, where does the administration propose to come up
with the money to pay for that?

Mr. HASH. As I said before, our view on that is, as we have ex-
amined what has occurred as a result of the Balanced Budget Act,
to the Medicare program, we have not been able, to this point, to
identify areas in Medicare that could be further adjusted in terms
of payment policies or other kinds of adjustments that would yield
the kind of money that might be necessary to do some of the things
that Mrs. Johnson and the chairman and others have suggested.

That doesn’t mean we can’t take a look, and continue to take a
look at opportunities. But, as I'm sure you know, the Balanced
Budget Act, in the aggregate, reduced expenditures in Medicare
$115 billion over the next five years, and as a result of that, other
providers and other benefits that are covered by Medicare are also
feeling important changes and reductions in payments of one kind,
or limits on increases in payments.

As a result of those things, we have not yet identified ways in
which we could take money from another part of Medicare for this
purpose, but obviously we have not said that we wouldn’t continue
working with the Congress to try to identify ways in which re-
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sources could be applied to support the kinds of changes that are
being talked about.

Mr. ENSIGN. I guess the question that would follow from that,
then, is over the next four weeks, before we come back, can the ad-
ministration come back with a proposal that has identified some
suggestions to us to make changes? Will those suggestions have
your commitment to come back with where you’re going to come up
with the money.

Because, if we have identified that there is a problem getting the
care to seniors that need it, we have to come up with solutions.
Whether they’re popular or not, we have to come up with solutions,
to Igake sure that seniors get the kind of quality care that they
need.

Mr. HasH. I think it is accurate to say that we would not come
forward with a proposal that implicated additional spending with-
out also being prepared to support a way to do that. That is why
we need to continue exploring if there are appropriate ways to do
this.

As I said, we recognize we would need to be fiscally responsible
and that we shouldn’t make a recommendation that implicates ad-
ditional spending without a way in which to finance it.

Mr. ENSIGN. Do we have the commitment of the administration?
Can you guarantee to us, or at least reasonably guarantee to us,
that when we come back, that we will have some of the answers
to this, or do you think that there is no way we can say that?

Mr. HAsH. I believe that, during the course of the recess, there
will be a sustained effort on our part and on the part of your staff
and others, to actually work through this to come to some conclu-
sions by the time of your return.

Mr. ENSIGN. Okay. Thank you, Mr. Chairman.

Chairman THOMAS. I thank the gentleman. Does the gentleman
from New York wish to inquire?

Mr. HOUGHTON. Pass.

Chairman THoMAS. Does the gentleman from Texas wish to in-
quire?

Mr. JOHNSON. Thank you, Mr. Chairman. A couple of questions.

One, I'm interested in trying to find out what the problems are
with the high-cost states of Louisiana, Texas, and Oklahoma. I
wonder if you’ve done any investigation in that, since they kind of
stand out, and since they are all in the same district.

Mr. HAsH. I think at least our preliminary assessment of the cir-
cumstances is that, in some cases, high-cost agencies have high
costs because the patients they are taking care of require more
services, longer services, more intense services which, of course,
means that the costs are going to be higher.

Mr. JOHNSON. Yes, but why are they different from some high re-
tirement area, like Florida, for example?

Mr. HAsH. If T may, let me finish. I think the types of patients
definitely has an effect on the cost. At the same time, there is
ample evidence that in some cases home health agencies have not
been as efficient as they should be. The incentives of our cost-based
reimbursement have rewarded increased spending.

It is very difficult to discriminate between higher costs related to
inefficiencies and the incentives of cost-based reimbursement and
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higher costs related to the kinds of patients that are being taken
care of.

Secondly, I think another issue that implicates higher use of
home care services is the extent to which state Medicaid programs
provide other kinds of home-based and community-based services
that are available for patients with those kinds of needs.

In states where Medicaid programs don’t provide much support
for that, Medicare home health is probably much more highly uti-
lized, and in states where there is a stronger home and community-
based service benefit under Medicaid, Medicare home health ex-
penditures are lower.

There are a number of factors that influence whether there are
higher or lower-cost agencies in a particular part of the country.

Mr. JOHNSON. Is that supposition, or do you have facts to support
that?

Mr. HasH. I think we have information about the character of
the Medicaid programs in states. What we don’t have is informa-
tion that at least adequately discriminates between agencies who
have higher costs because they have been inefficient and agencies
that truly have higher costs because of the nature of the patients
they are taking care of.

Mr. JOHNSON. How often, and how many of your home health
care claims are scrutinized by your fiscal intermediary?

Mr. HAsH. How often?

Mr. JOHNSON. Yes.

Mr. HAsH. We have, as you know, regional home health inter-
mediaries. The claims that are submitted come in and are reviewed
for coverage and other requirements of home health services, and
then they are paid on the basis of interim rates.

Then, ultimately, at the end of the home health agency’s cost
year, they submit a cost report and we compare the results of ana-
lyzing that cost report to what we have paid them on an interim
basis.

Mr. JOHNSON. But specifically, do you go into and audit those
things through your fiscal intermediary?

Mr. HASH. Yes, we have

Mr. JOHNSON. How many of them do you do nationwide?

Mr. HasH. I don’t have the specific figures or percentages, but a
percentage of home health claims are subject to medical review,
both a randomized sample of claims as well as focused medical re-
view in agencies that have been identified with aberrant utilization
or cost patterns.

There are definitely intensive reviews of claims, selected either
on a random basis or on a focused basis.

Mr. JOHNSON. You don’t know a percentage?

Mr. HasH. I think roughly 3 percent, on average, of home health
claims are actually reviewed by the regional home health——

Mr. JOHNSON. Okay. In District 6, which is where Texas, Okla-
homa, and Louisiana are, are you using that same review process?
I would suppose, since the numbers are higher, you would review
more of them. Are you doing that?

Mr. HAsH. I don’t have the figures for your region, but I would
be happy to get them. We would have some average figures about
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the percent of claims that are subject to medical review and med-
ical necessity determinations.

Mr. McCRrRERY. Would the gentleman yield?

Mr. JOHNSON. Yes.

Mr. McCRERY. Mr. Hash, in answer to Mr. Johnson’s question
about is it supposition on your part, or do you have any data to
back up your conclusion about the reasons for some higher-cost
areas, didn’t, in fact, HHS conduct or commission a study in 1994
on that very subject?

Mr. HasH. I'm unaware of what study you may be referring to.

Mr. McCRrERY. Mathematica Policy Research, dated September
30, 1994. You might want to look at that.

Mr. HAsH. Yes, sir. I'll be happy to.

Mr. McCRERY. Mr. Johnson, in fact, they do have a study, which
indicates that there are very solid reasons for higher costs that
vary, region by region. If you would like, the gentleman from Lou-
isiana that will testify later today has some citations from that
study in his testimony.

Mr. JOHNSON. Thank you. I appreciate it.

Mr. McCRERY. Thank you for yielding.

Mr. JOHNSON. Thank you, Mr. Chairman.

Chairman THOMAS. I would tell the gentleman, if it was data
from 1994, I would say that the world has changed quite a bit since
then. But since HCFA is locked into the world of 1994

Mr. McCRERY. And our interim payment system is based on
1994.

Chairman THOMAS. Since HCFA is locked into the world of 1994,
and cannot go beyond it, it seems to me perfectly legitimate for
people to present data from 1994 in refutation of a policy built on
1994, notwithstanding the fact that it may, in fact, be much ado
about nothing that applies to what we’re doing today, and that is
one of the really sad factors we’re dealing with.

Does the gentleman from Washington, a member of the com-
mittee, wish to inquire?

Mr. McDERMOTT. Thank you, Mr. Chairman. I am interested in
your statement about the Medicaid information and the extent to
which those services overlap. I wonder how solid that data is, and
how collated it is. It sounds like there may have been a study in
1994.

I would like to know what kind of data you have, actually, be-
cause as I look at these states, all the western states—Washington,
Oregon, California, North Dakota, South Dakota—they have low
utilization of home health care, whereas you have a cluster of Lou-
isiana, Oklahoma, Texas, Mississippi, Alabama, and Tennessee all
with almost two or three or four or 500 percent more average vis-
its.

There is something going on there that I am interested in—and
I have a theory what it may be, but I would like to hear your an-
swer.

Mr. HasH. I think, in short order, I'm not sure that we have a
definitive answer for those very large differences in expenditures
for home care, from region to region, because that is at the heart
of one of the problems we are dealing with here, how to fashion a
payment policy that appropriately takes into account differences,
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without locking into place differences that we would not want to
recognize because they flow from inefficiency or fraud or waste or
abuse.

I think, in many respects, the kind of variation, although the
magnitude is greater here, but the kind of variation that you are
seeing in home care is often the variation you see around the coun-
try in terms of the utilization and cost of other kinds of health care
services. In that regard, home health is not fundamentally dif-
ferent.

What is different is the magnitude of the differences in home
health expenditures from region to region. And as I say, we would
be happy to share with you some of the analysis, I think, that we
have, that looks at the range of factors that influence the use of
home health agencies, and there are a number of them.

One of them is the presence of home and community-based serv-
ices through Medicaid, but there are other factors, as well.

Mr. McDERMOTT. I think it would be very useful for the com-
mittee to know that analysis, because Washington state has run
the most efficient, along with Minnesota, runs the most efficient
health care system in the country. We're at 30 visits, whereas Lou-
isiana is at 153. The patients in Louisiana can’t be 500 percent
sicker than they are in Washington state.

The same is true for most health issues. For example, we got no
money out of the children’s heath initiative, because we already
Cﬁver children up to 200 percent of poverty. So there is a real issue
there.

There is a second issue; and I was in the state legislature when
we did this, in fact was in the middle of the fight. That was pro-
tecting the certificate of need.

The state of Washington has a very tight certificate of need proc-
ess. Many states have disbanded that whole process, or have a very
loose certificate of need.

I wonder if you can tell me, Louisiana, Oklahoma, those states,
do they have certificate of need?

Mr. HasH. I don’t know the answer to that. I'm told approxi-
mately 22 states now have some form of certificate of need legisla-
tion on the books. I would be happy to get that information to you
in more detail.

Sometimes certificate of need covers certain kinds of providers,
and not others, you know, sometimes hospitals, maybe not home
health agencies. But we would be happy to get that information for
you.

Mr. McDERMOTT. Our certificate of need goes down to kidney di-
alysis treatment stations. We do a whole series of things in the
state of Washington to deny people. I think one of the things that
we have to look at is this business of how much capitalization there
is in a number of states.

Clearly, if the system is open, when this benefit became available
under Medicare, or became a big issue, the companies went in.
They would never get into the state of Washington today.

Mr. HAsH. I would agree with you. I think I should recognize
that the BBA, as you probably know, has put into place some addi-
tional tools for us to use in terms of more strict criteria for provider
acceptance or enrollment in Medicare.
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Those include things like standards for their capitalization, evi-
dence that they actually are serving non-Medicare patients before
we allow them to come in and serve Medicare patients.

These kinds of requirements are going to, we believe, be very im-
portant at the front end, as a preventive measure, to make sure
that agencies do not come into the program and serve our bene-
ficiaries when they do not meet appropriate standards.

Mr. MCDERMOTT. Do you think it is sufficient to have it all done
in Washington, D.C., rather than to have it done out at the state?

I mean, the Balanced Budget Act may have been written that
way, but I wonder if you think it might not be better to put it out
at the state level, and let them actually look at it.

Mr. HasH. I think to the degree that states are doing that, like
Washington, as you've described, we would have nothing but sup-
port for their efforts to do that.

We feel we have a responsibility, as the agency that is enrolling
providers, to make sure that they meet appropriate standards, both
clinical and quality standards as well as basic business standards.

Mr. McDERMOTT. Okay. Thank you, Mr. Chairman.

Chairman THOMAS. The gentleman indicated he thought he had
a theory. I didn’t hear it.

Mr. McDERMOTT. My theory is

Chairman THOMAS. In terms of packaging, I'm requiring
everyone

Mr. McDERMOTT. I was advancing a theory in terms of certificate
of need. A tightly run certificate of need program excludes ineffi-
cient and wasteful programs. Actually, in the last, since 1994 to
1997, the number of visits in Washington state has gone down, and
we have only had one agency close, where Texas has had 450 agen-
cies closed.

There are enormous differences in what has gone on around the
country, depending on the nature of how you let these home health
agencies start up. We let them all start up, and now we have the
problem of a lot of them saying, “We’re going to have to close
down.” Well, they never should have been there in the first place.

Chairman THOMAS. I understand. Perhaps, in the August break,
we can get at that from a potential angle of requesting what would
occur if you created a moratorium in highly served areas, however
you might define that, so that you can stop the ongoing change,
rather than go back and review whether or not they should have
been there in the first place, because they’re already there.

The gentlewoman from Connecticut wanted to ask one particular
question.

Mrs. JOHNSON. I just wanted to ask if you would develop some
information for us that I think will be necessary for our evaluation.

I need to know whether the increase in health care utilization re-
flects changes in the utilization of other post-acute care services.

Are we still seeing home care keeping people out of nursing
homes? Are we still seeing, and can we document, that home care
is enabling people to be discharged from hospitals sooner?

Are we able to say that, in those areas like Louisiana, maybe
people are in home care longer because they don’t have congregate
living facilities, and is that less costly or more costly to the system?
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We need some information that looks at rising home care costs
in the context of the overall cost of the system. That, I think, would
be very helpful to us, and play into some of these other problems
that we have.

Mr. HasH. We will be glad to try to provide what we can with
regard to that.

Mrs. JOHNSON. Thank you.

Mr. HAsH. That’s an important set of questions.

Chairman THOMAS. Thank you, Mr. Hash. I want to underscore
what my colleague from California said.

We can sit here dreaming up ideas, hand them to you, and you
tell us whether you can do it or not. Seems to me you changed the
rules of the game by not being able to do what we say you ought
to be able to do.

We expect some specific model options in the area of formula
change, in the area of per-visit change, and in the potential for an
outlier policy.

Mr. HasH. We look forward to working with you, Mr. Chairman.

Chairman THOMAS. I would have preferred “Yes,” but that’s
okay. Thank you very much.

Next panel, please—somewhat a cast of regulars. We welcome
back Dr. Bill Scanlon, director of the Health Financing Systems,
General Accounting Office; Dr. Gail Wilensky, Chair of the Medi-
care Payment Advisory Commission, better known as MedPAC;
and Honorable June Gibbs Brown, Inspector General of the Depart-
ment of Health and Human Services.

I want to thank all of you. We did take a rather long time with
our first panelist, but as I think you know well, the difficulty with
the Y2K problem and the need to come up with a solution required
us to pursue options perhaps longer than we normally would have.

Your written testimony will be made a part of the record, and
you may inform us as you see fit of your specific suggestions or
criticisms or critiques of the home health interim payment system.

Dr. Scanlon.

STATEMENT OF WILLIAM J. SCANLON, DIRECTOR, HEALTH FI-
NANCING AND SYSTEMS ISSUES, HEALTH, EDUCATION, AND
HUMAN SERVICES DIVISION, UNITED STATES GENERAL AC-
COUNTING OFFICE

Mr. SCANLON. Thank you very much, Mr. Chairman, and mem-
bers of the subcommittee. I am very happy to be here today as you
review the recent changes in Medicare payment policies for home
health services and the need to ensure that the spending for these
services and its distribution under the interim payment system are
appropriate.

The goal for a long time, as you know, has been to implement
a prospective payment system for this benefit, to establish and
maintain control over the growth of spending, and also to better
match payments with patient needs. However, in enacting the Bal-
anced Budget Act last year, you recognized the implementation of
a prospective payment system would not occur before fiscal year
2000, and an interim payment system would be needed to initiate
control over payments.
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As the interim payment system will be in place now longer than
you intended, issues with regard to its adequacy and appropriate-
ness become more troubling, though they might not have been so
in the short term. In particular, there are questions about whether
the per-beneficiary limits will excessively restrict overall payments
and about the relative stringency of these limits among agencies.

One thing we should recognize is that the per-beneficiary limits
were established using the average number of visits per beneficiary
in the 1993-1994 period.

Most of the rapid growth we have witnessed in the number of
visits per beneficiaries since 1989 had occurred by then, and would
be reflected in the data used to establish these limits.

Evidence from both our past work and that of the Inspector Gen-
eral have indicated that utilization levels in recent years, to some
degree, have been inappropriately inflated by services provided to
some beneficiaries who didn’t qualify for the benefit, by some bene-
ficiaries receiving unauthorized visits, and even by, instances of
visits being billed but never being delivered.

Consequently, concerns about the overall spending under the in-
terim payment system may be unnecessary. Ensuring, however,
that the limits reflect appropriate cost differences across agencies
is a more difficult issue to address.

Blending historic agency-specific and regional payments to deter-
mine the per-beneficiary limits was intended to recognize that sig-
nificant variation in costs across agencies and geographic areas ex-
ists, and to reduce some of the extremes.

How much agencies spent in the past does provide some indica-
tion of the types of patients they serve. Although cost data are
readily available, they are admittedly very crude case mix adjust-
ers, because cost differences can reflect multiple causes.

Agencies can have higher costs due to inefficient practices, and
then they will have a higher per-beneficiary limit. Conversely, if an
agency had a history of managing its costs and controlling its visits
to each patient, its per-beneficiary limit will be constrained.

Unfortunately, examining costs alone cannot reveal whether an
agency serves a more needy patient population or operates ineffi-
ciently. As a practical matter, therefore, in order to protect those
serving a more complex mix of patients, other inefficient agencies
may be rewarded.

The per-beneficiary limits based on 1993-1994 data also may
prove problematic for some agencies if external factors have re-
sulted in significant changes in their costs since then. An example
would be a shift in the mix of patients that might accompany a
change in the number of providers in their local market which
would then have an effect on the clients available to other agencies.

An even more widespread impact could accompany a state’s
adoption of a so-called Medicare maximization policy. Through
these policies, some states have attempted to ensure that Medicare
is billed first, instead of Medicaid, for visits to patients who are eli-
gible for both programs. This increased Medicare billing may not
be reflected in the per-beneficiary limits when states have recently
implemented such policies, and their agencies may be facing limits
that are tighter than appropriate.
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Unfortunately, attempting to calibrate the per-beneficiary limits
to reflect legitimate differences among agencies without data, on
the causes of those differences, inevitably leads to potential under-
payments and overpayments. A well-designed prospective payment
system with an adequate case mix adjustment will address these
concerns and provide Medicare with better tools to control its
spending.

We believe, however, that the development of the prospective
payment system for home health will be a much greater challenge
thlan prior efforts to create one for hospitals or skilled nursing fa-
cilities.

For home health, for example, defining what is the unit of serv-
ice, which most conceive of as an episode of care, should contain
may prove very difficult. At present, no consensus exists on what
constitutes a needed Medicare-covered visit or what a visit should
entail, basic information essential to the appropriate definition of
an episode and the design of prospective payment.

We need a candid and realistic assessment of when the prospec-
tive payment system and adequate accompanying oversight mecha-
nisms can be implemented. Depending on the delay, it may be im-
portant to consider how to make agency-specific adjustments to the
limits to better account for appropriate variations in current costs.
Potential adjusters that could be developed include information on
the proportion of Medicare patients that are Medicaid eligible as
well, patient length of stay, and the proportion of beneficiaries that
were recently hospitalized. Research that HCFA currently has un-
derway to develop the prospective payment system could very well
guide this kind of an effort. Without adjusting the limits, the ex-
tent of overpayments and underpayments is likely to increase over
time.

Let me say in conclusion that you have taken very positive steps
in giving HCFA the tools to maintain control over the growth of
home health spending. The goal should be to move as quickly as
possible to take full advantage of those tools. In the meantime, we
need to remain attentive to the effects of the interim system and
seek to ensure that agencies are paid appropriately for the mix of
beneficiaries that they serve.

Thank you very much. I would be happy to answer any questions
that you may have.

[The prepared statement follows:]
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Mr. Chairman and Members of the Subcommittee:

We are pleased to be here today to discuss the recent changes in Medicare's
payment policies for home health agencies and the need to ensure that the level of
payments and their distribution are appropriate. Medicare spending for home health care
has risen dramatically in recent years. By 1996, this benefit consumed 9.3 percent of
Medicare expenditures, up from 2.5 percent in 1989. Changes in the law and program
guidelines have contributed to the rapid growth in the number of beneficiaries using
home health care and in the average number of visits per user. These changes have not
only resulted in accelerating costs but also a marked shift from an acute-care, short-term
benefit toward a more chronic-care, longer-term benefit as a result of changes in patient
mix and treatment patterns. The increased use of home health care has not peen
matched by a commensurate rise in spending for claims review and program monitoring.
As a result, some of the visits provided and people served may not meet Medicare's
coverage criteria.

In response to this rapid cost growth and concerns about program abuses, the
Balanced Budget Act of 1997 (BBA) included a number of provisions on home health
payment and provider requirements. Specifically, the law requires implementation of a
prospective payment system (PPS) for home health agencies in fiscal year 2000. Until
then, an interim payment system that incorporates limits, based on historical spending
levels, that are applied to cost-based payments will be used to constrain program outlays.
The interim limits will differ for each provider to reflect the substantial variation in home
health spending across agencies and geographic areas. BBA also prohibits certain billing
practices determined to be abusive, strengthens participation requirements for agencies,
and authorizes the Secretary of Health and Human Services to develop guidelines on the
frequency and duration of home health services to use in determining whether visits
should be covered.

My comments today focus on the rise in Medicare spending for home health
services and the reasons for this growth, the objectives of the home health interim
payment system enacted by BBA, and concerns about the level and distribution of home
health payments. The information presented is based primarily on our analysis of BBA
and on our previous work on Medicare's home health benefit. (A list of related GAO
products is at the end of this statement.)

In summary, a well-designed PPS will provide the Medicare program with the best
means to rationally control home health spending. Until such a system is implemented,
the interim payment system will help constrain the growth in outlays. However, concerns
have been raised about the interim payment system. Specifically, the industry has
expressed doubts about whether payments will be adequate and whether the payment
limits will appropriately account for differences in patient mix and treatment patterns
across agencies. Another concern is that inefficient providers will have unduly high

GAO/T-HEHS-98-234
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limits because the limits are based on historic payments that reflect inappropriate
practices.

Previous analyses by us and the Department of Health and Human Services' (HHS)
Office of Inspector General have demonstrated that Medicare has been billed for home
health visits that may not have been needed, were not consistent with Medicare policies,
or were not even delivered. Thus, concerns about the overall adequacy of payments
under the interim system may be unwarranted, since the lirits were based on historic
costs, a portion of which were inappropriate. Whether the payments to individual
agencies will reflect legitimate differences across agencies is more difficult to determine.
Costs vary widely across agencies, which reflects differences in patient mix and levels of
efficiency. In protecting legitimate cost differences across agencies, the interim <ystem
may unavoidably reward some inefficient agencies. Furthermore, the interim system may
also be too restrictive for agencies with costs that legitimately increase more rapidly over
time. Because the interim payment system will be used for a longer period than
originally intended, we believe it is even more important to better take account of
appropriate variation in agency costs.

BACKGROUND

To qualify for Medicare home health care, 2 beneficiary must be confined to his or
her residence (that is, "homebound"); require intermittent skilled nursing, physical
therapy, or speech therapy; be under the care of a physician; and have the services
furnished under a plan of care prescribed and periodically reviewed by a physician. If
these conditions are met, Medicare will pay for part-time or intermittent skilled nursing;
physical, occupational, and speech therapy; medical social service; and home health aide
visits. Beneficiaries do not pay any coinsurance or deductibles for these services.

The Health Care Financing Administration (HCFA), the agency within HHS
responsible for administering Medicare, uses six regional claims processing contractors
(which are insurance companies) to process and pay hore health claims. These
contractors pay the claims submitted by home health agencies on the basis of the costs
they incur, subject to predetermined payment limits. They are also responsible for
ensuring that Medicare does not pay claims when beneficiaries do not meet Medicare's
coverage criteria, when services claimed are not reasonable or necessary, or when the
volume of services exceeds the level called for in an approved plan of treatment. They
carry out these responsibilities through medical reviews of claims, performed either
before or after a claim is paid, and vccasionally through site visits to the agencies.

REASONS FOR HOME HEALTH COST GROWTH

Congressional changes to home health payment policies, enacted in BBA, were
made in response to dramatic growth in the cost and use of the benefit. From 1989 to
1996, expenditures for home health care increased from $2.5 billion to $18.1 billion-an
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average annual increase of 33 percent. Home health payments in 1996 represent 9.3
percent of Medicare outlays.

The growth in spending was due primarily to an increase in users and in visits per
user, rather than rising payments per visit. The payment per visit has been held in check"
by existing Medicare payment limits. In 1989, 50 Medicare beneficiaries per 1,000
enrollees received home health care. The average user in that year received 27 visits. By
1996, 99 beneficiaries per 1,000 used home health care and received an average of 76
visits. The payment per visit went from $54 to $62 over this period.

Changes in Medicare eligibility and coverage rules played an important role in the
increased use of this benefit. At Medicare's inception in 1965, home health care was
primarily a posthospitalization benefit, and there was an annual limit on the visits covered
for each beneficiary. These restrictions were eliminated by the Omnibus Reconciliation
Act of 1980 (P.L. 96-499). This did not lead to a surge in spending growth, however,
because the manner in which HCFA interpreted coverage and eligibility criteria limited
the number of home health users and covered visits. In the late 1980s, however, HCFA's
coverage criteria were struck down by a U.S. District Court. As a result, it became easier
for beneficiaries to receive these services. In addition, other court decisions made it
more difficult for HCFA's claims processing contractors to deny certain services.

The combination of these changes essentially transformed the home health benefit
from one focused on patients needing short-term care after a hospitalization to one that
serves chronic, long-term-care patients as well. We found that from 1989 to 1993, the
proportion of home health users receiving more than 30 visits a year increased from 24
percent to 43 percent and those receiving more than 90 visits tripled, from 6 percent to 18
percent. Moreover, about a third of beneficiaries receiving home health care in 1992 did
not have a recent prior hospitalization.

The importance of long-term users to Medicare home health spending has
continued to increase. The majority of visits in 1996 (59 percent) were for the 15 percent
of users who received 150 visits or more. Almost one-third of this high-user group
received over 300 visits in the year. About half of home health users received fewer than
30 visits, which accounted for 9 percent of total home health visits in that year.

Concurrent with this dramatic growth in service use has been a rapid rise in the
number of home health agencies. By 1994 there were almost 8,000 home health agencies,
about 40 percent more than in 1989. And, by 1996, there were almost 10,000 Medicare-
certified agencies. For-profit providers contributed disproportionately to this growth so
that by 1994 they represented 48.5 percent of the total, up from 35.3 percent in 1989.

Recent evidence demonstrates that some home health services have been provided

to beneficiaries who did not meet Medicare's coverage criteria, and in some instances the
services were not provided at all. We have reported on a number of examples of
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noncovered services that were billed to Medicare. Of particular concern is whether
beneficiaries actually are homebound when they receive these services. Operation
Restore Trust, a joint effort by federal and several state agencies, found very high rates of
noncompliance with Medicare's coverage conditions. It documented abuses of the
homebound criteria, instances in which services were billed for but never provided, visits
that were not authorized by a physician, and visits to beneficiaries who otherwise did not
qualify.

Home health spending growth has slowed markedly in recent years. Between 1995
and 1996, outlays rose 8 percent, compared with the average annual growth rate in the
early 1990s of 33 percent. Preliminary estimates indicate that expenditures actually
declined from 1996 to 1997. This was due to an overall reduction in visits provided. The
number of beneficiaries receiving home health care fell enough to more than offset a
slight increase in the number of visits per user.

There is no definitive explanation for this downturn. Some speculate that the
sentinel effect of Operation Restore Trust and pending payment constraints may have
changed agency behavior. Other possibilities include increased use of managed care and
the maturation of the home health industry. Without a better understanding of the
contributing factors and, more importantly, without additional experience, it is not clear
whether the reduced use is a trend that will continue or merely a temporary aberration.

OBJECTIVES OF THE INTERIM PAYMENT SYSTEM

BBA mandated a prospective payment system for home health services beginning
in fiscal year 2000. The PPS would establish a fixed, predetermined payment per unit of
service, adjusted for patient characteristics that affect the cost of care (termed "case
mix"). The Congress supports a PPS for home health agencies, as well as for other
facilities, because it has the potential to improve provider incentives to control costs
while delivering appropriate services. Under a well-designed system, efficient providers
would be financially rewarded. Conversely, inefficient ones would need to better control
their costs to remain viable. If a PPS is not properly implemented, Medicare will not save
money, cost-control incentives will at best be weak, and access to and quality of care
could suffer.

Recognizing the difficulty of designing such a system, coupled with the need to
immediately control spending, BBA imposed an interim payment system on home health
agencies until a PPS could be developed. The interim system builds on the cost limits
already in place by making them more stringent. Previously, agencies were paid the
lower of their actual costs or a limit based on 112 percent of the average cost per visit,
adjusted for the number and mix of visits they provided. BBA changed the calculation of
this per-visit limit so that it is based on 105 percent of the median per-visit cost. A new
annual per-beneficiary limit was added as well. It is the average payment for all home
health services for each beneficiary who received care. The limit is calculated as a blend
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of 75 percent of the agency's updated, per-beneficiary payment and 25 percent of the
comparable average regional amount. The base year for these calculations is the facility's
cost reporting year that ended in federal fiscal year 1994.

This interim payment method provides incentives to control per-visit costs and the
number and mix of visits for each user. For agencies with per-visit costs considerably
below the limits, however, there is no incentive to provide visits more efficiently. The
objective of the per-beneficiary limit was to rein in the growth in the number of visits
provided to each user. However, most of this rapid growth would be reflected in the data
used to establish the limits, so thé limits may be inappropriately generous. Moreover,
per-beneficiary limits give home health agencies an incentive to increase their caseloads,
particularly with Jess expensive patients. Given lax home health claims review, this may
even occur by adding beneficiaries who do not meet Medicare coverage criteria.

It is important to keep in mind that the existing per-visit limits as well as the new
per-beneficiary limits are applied to aggregate agency costs. Thus, an agency does not.
need to keep the cost of each visit below the limit or to restrict the visits provided to
each beneficiary to base-year levels. Rather, agencies can balance high-cost visits with
low-cost ones to stay below the limits. Similarly, an agency could treat a mix of more
intensive and less intensive beneficiaries and still not bump up against the per-beneficiary
limits.

ACHIEVING THE APPROPRIATE LEVEL AND DISTRIBUTION OF PAYMENTS

Even with this ability to average costs across visits and beneficiaries, the industry
has voiced concerns that the per-beneficiary limits in the interim system are too stringent
and that reliance on agency-specific and regional costs to establish the limits rewards
providers who are inefficient and thus have historically high payments. For efficient
providers, the limits may be too low if changes in their patient mix or other external
factors have significantly increased their costs above the base-year amounts. Concern
about the overall stringency of the limits may be unwarranted because of the lack of
historical payment controls. Assessing whether the per-beneficiary limits are appropriate
for each agency, however, is a more difficult undertaking.

The lack of sufficient program controls over the past decade may have made it
likely that a portion of the recent increase in home health spending stemmed from
inappropriate use of the benefit or abusive practices. For this reason, in aggregate,
payments under the interim system may be adequate. The rapid growth in spending since
1989 has been accompanied by decreased, rather than increased, funding for program
safeguard activities. By 1985, fewer than 3.2 percent of all claims were reviewed fo
determine whether the beneficiary actually qualified for the services, needed them, or
even received what was being billed to Medicare. In a study last year, we selected a
sample of high-dollar claims that had been paid without any review. After they were
examined by an intermediary at our request, it turned out that a large proportion of them
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should not have been paid. More recently, the Office of Inspector General in its annual
audit of HCFA estimated that 12.5 percent of Medicare home health spending in fiscal
year 1997 was inappropriate because the services were not medically necessary or lacked
supporting documentation.

Each agency's per-beneficiary limit should reflect the types and number of services
needed by its patients. Because service needs vary, the use of agency-specific and
regional average payments in the calculation of the per-beneficiary limit is intended to
account for differences in resource needs of patients across agencies. Though historic
average payments are a readily available measure, they are admittedly a crude case-mix
adjuster because they will reflect differences from multiple causes. Agencies with higher
costs as a result of inefficient practices will have higher per-beneficiary limits than
efficient ones. Conversely, if an agency had a history of managing its costs and
controlling its visits to each patient, its per-beneficiary limit will be constrained.
Unfortunately, examining costs alone can not reveal whether an agency serves more
needy patients or operates inefficiently. Practically, therefore, inefficient agencies may be
unintentionally rewarded in order to protect those serving a more complex mix of
patients.

The marked variations in home health use across geographic areas and agency
types raise questions about differences in efficiency, which would inappropriately boost
per-beneficiary limits in some areas. In 1995, users received an average of 132 visits in
the West South Central region, in contrast with 52 visits in the Middle Atlantic region.
These extremes are more likely due to differences in practice styles and efficiency among
agencies rather than patient mix. We demonstrated in an earlier study that even when
controlling for patient diagnosis, substantial variation in the number of visits per
beneficiary remained. For example, we found that beneficiaries with a primary diagnosis
of diabetes received an average of 67 home health visits in Utah compared with 22 visits
in South Dakota. This three-fold variation in service use is unlikely to be due to case-mix
differences that were not reflected in the beneficiaries' primary diagnosis.

Despite taking account of agencies' case mix by using historical costs, per-
beneficiary limits can prove problematic for some agencies if external factors cause them
to begin serving a more expensive mix of patients. New agencies entering or some
existing agencies leaving a local market could have such an effect on other agencies. An
even more widespread impact could accompany a state's adoption of a so-called
"Medicare maximization policy." Through these policies, states attempt to ensure that
Medicare is billed instead of Medicaid, when appropriate, for home health services for
patients who are eligible for both programs. If such a policy is implemented after the
base year, the per-beneficiary limits would not reflect the fact that some services formerly
paid by Medicaid are now being billed to Medicare. As an example, Minnesota's
implementation of a Medicare maximization policy in 1996 likely contributed to its
agencies having much faster growth in visits per user since 1994 than occurred elsewhere.
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Attempting to calibrate the per-beneficiary limits to reflect legitimate differences
among agencies without data on the causes of those differences inevitably leads to
potential underpayments and overpayments. The mandated PPS to be implemented in
fiscal year 2000 would resolve this by basing payments on each patient's needs so that
total payments reflect each agency's current patient mix. However, HCFA has announced
that the PPS's implementation will be delayed to make its computer systems Year 2000
compliant. It should also be acknowledged that the development of a PPS for home
health will be a much greater challenge than prior efforts to create one for hospitals and
skilled nursing facilities (SNFs). In the case of SNFs, for example, a number of Medicaid
programs had years of experience with case-mix-adjusted PPSs. Comparable in-depth
experience for home health is lacking. Furthermore, in the case of hospitals and SNFs,
th~ task of defining the unit of service (an admission and a day, respectively) was
relatively easy. For home health, defining what the unit of service—an episode of care—
should consist of may prove very difficult. At present, no consensus exists on what
constitutes a needed Medicare covered visit or what a visit would entail-basic
information essential to establishing an appropriate PPS.

There is the potential that the Year 2000 problem and difficulties in completing a
satisfactory design could delay further PPS's implementation. Since the per-beneficiary
limits are to remain in place longer than expected, a mechanism for agency-specific
adjustments to them to better account for appropriate variations in current costs will take
on added importance. Potential adjustors that could be developed with available
information include, for example, the proportion of Medicare patients who are also
eligible for Medicaid, patient length of stay, and proportion of beneficiaries with a recent
hospitalization. Research HCFA currently has under way to develop the PPS might guide
this effort. Without adjustment of the per-beneficiary limits, the extent of underpayments
and overpayments would likely increase with time.

CONCLUSIONS

The Congress has taken very positive steps in positioning HCFA to rein in
unsustainable growth in Medicare spending for home health care. Because this benefit
has been largely unchecked in recent years, it is likely that these efforts will be met with
opposition. The unanticipated extension of the interim payment system creates a need
for HCFA to examine whether refinements to the per-beneficiary limits to distribute
payments more equitably are needed while working to develop an appropriate case-mix-
adjusted PPS. The goal should be to move as quickly as possible to adjust the interim
payment system so that it ensures that agencies are paid appropriately for the mix of
beneficiaries they serve.

This concludes my prepared remarks. I would be happy to respond to questions
from the Subcommittee at this time.
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Chairman THOMAS. Thank you, doctor.
Dr. Wilensky.

STATEMENT OF GAIL R. WILENSKY, CHAIR, MEDICARE PAY-
MENT ADVISORY COMMISSION, ACCOMPANIED BY STUART
GUTERMAN, DEPUTY DIRECTOR, MEDICARE PAYMENT ADVI-
SORY COMMISSION

Ms. WILENSKY. Thank you for inviting me here to testify. I am
here as the chair of the Medicare Payment Advisory Commission,
and I have with me Stuart Guterman, who is the deputy director
of the commission.

You have heard in some detail about why the prospective pay-
ment system was adopted as part of the Balanced Budget Act, and
I'm not going to review that with you. It is in my written testi-
mony.

You have also heard a clear description of what it is we have
moved to in the interim, in terms of the interim payment before
the time the prospective payment system is ready, and I'm not
going to go through the detail of that, as well.

I want to mention a couple of the provisions, the effects of the
provisions, in terms of what we know about the general direction
of the effect, and then make some suggestions about where we
might go from here.

Because of the introduction of not only a per-visit cost limit,
which had been part of the prior payment strategy, and also the
change, as you know, going from 112 percent of mean cost to 105
percent of median cost, but also including, now, a per-beneficiary
limit, as well, which, as you have mentioned, is based on 1994
data, we have set up a stress in terms of the kinds of effects that
this interim payment system will have will differ according to the
type of patients that will go to the agencies.

In general, because of the system that was devised, what we
know is that those agencies which tend to have patients that have
a limited number of high-cost visits, like after a hospital, for exam-
ple, will have most of the effect, will come from the per-beneficiary
cost limit, because they don’t have a lot of visits, and the ones they
have are very costly.

It appears, for example—and since you have Members up here
from these states—that Louisiana is, at least in large part, affected
more by the cost limits than, say, by the numbers of visits.

On the other hand, if you have agencies that serve people with
a lot of chronic conditions, who have a lot of visits, which perhaps,
knowing a little bit about the demographics of the country, is more
associated, we think, with a place like Connecticut, they are much
more likely to get impacted by the per-beneficiary limit rather than
the visit limits, for cost.

These were not unreasonable additions to bring to the payment.
The problem is, we don’t know what is going on in these visits, and
we don’t have information about case mix.

The basic problem that you are now going to deal with is that
you are going to try to make changes that either will increase
costs, and then the issue is can you negotiate a way to pay for some
additional money, or that will create winners and losers.
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You are fundamentally going to be left in the position of not
knowing very well, at least, whether the money that you shift is
going to more efficient agencies or going to agencies who have less
sick or less complicated cases.

My first plea is that, while we come up—and we will, certainly,
at MedPAC, be glad to assist you in any way; we have, I know,
been providing some analysis during the last few weeks, for some
of the Members’ requests—is to start working on getting better in-
formation.

It doesn’t have to be perfect information. It is certainly possible
to have approximation of information early on at the same time we
start instituting some more specific efforts to get what goes on in
the visit and to get case mix information, so that we can move off
the problem of not knowing whether agencies have low costs be-
cause they are efficient, or whether they have low costs because
they have less sick patients.

The additional issues which we had raised as part of our rec-
ommendations, which you may want to think about, depending on
what other steps you take in order to fix the problem that you are
now concerned about, which is whether too much money is coming
out of this system and more impact may be occurring in terms of
some of the agencies, is whether you want to consider the rec-
ommendation we made with regard to a modest co-payment on the
part of beneficiaries, subject to an annual limit, and secondly, after
60 visits, to have an independent case manager review the case
plan for the beneficiary so that the big spenders of home care
money—that is, the people who have over 100 or 150 visits—who
are a small part of the population, 15, 20 percent, but who account
for most of the money in the system, know that they are getting
an independent assessment about whether they have the right plan
of care for them, not by somebody who is related to the home care
agency, and not by the physician who has been asked to sign off,
because there is a lot of pressure that that physician is frequently
put under.

So my plea, again, as you go forward and try to deal with the
uncertainties of not knowing why these differences occur, is to start
early, soon, as soon as possible, on collecting as good data as you
can in the interim, and then better data over time. It will help re-
solve these problems, which are obviously causing you and your
constituents a lot of concern.

Thank you. I will conclude my oral presentation at this point.

[The prepared statement follows:]
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Good morning, Mr. Chairman. | am Gail Wilensky, Chair of the Medicare Payment
Advisory Commission (MedPAC). With me today is Stuart Guterman, the Deputy Director
of the Commission’s staff. | am pleased to be here to discuss Medicare’s payment policies
for the services provided by home health agencies. During my testimony, | will refer to

several charts. These charts are appended to the end of my written testimony.

As you know, Mr. Chairman, payments to home health agencies have been one of the
fastest growing components of Medicare spending. From 1987 to 1996, Medicare Part A
payments for home health services increased more than ten-fold, from $1.7 billion to $17.5
billion (Chart 1). During that time, home health spending rose from just over 3 percent to

more than 13 percent of total Part A benefit payments. Although 1996 ended a period of
- eight consecutive years with double-digit growth, the increase in spending on home health
care and the level and distribution of home health use across Medicare beneficiaries raise

concerns about how this benefit is provided and paid for.

In response to these concerns, the Congress addressed home health payment in the
Balanced Budget Act of 1997 (BBA). A prospective payment system (PPS) for home
health care was mandated to begin in October 1999, and an interim payment system (IPS)
was put into effect until that time. The IPS puts new limits on aggregate payments to each
home health agency, based on nationwide average costs per visit and a blend of agency-
specific and regional average costs per beneficiary. These provisions are intended to
constrain the growth of program payments and put into place a set of incentives to

encourage the appropriate use of home health care.

In MedPAC’s March 1998 Report fo the Congress: Medicare Payment Policy, the
Commission made several recommendations addressing specific aspects of home health
payment policy in the context of the changes mandated by the BBA. This morning, ! will
briefly review home heaith payment policy before and after implementation of the BBA.

In addition, | would like to discuss some issues that have arisen more recently with regard
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to the policy currently in place and some considerations in developing appropriate policy

responses.

First, however, let me summarize the factors that have contributed to the tremendous
growth in home health spending in the past decade and trends in home health providers,

costs, and payments.
Home Heaith Spending and Utilization

Trends in home health spending have reflected policy changes made over the history of
_ the Medicare program. Prior to 1980, up to 100 home health visits were covered under
Part A if they were preceded by a three-day hospitalization. If more than 100 visits were
required and the beneficiary was eligible for Part B, an additional 100 visits would be
covered, subject to the annual Part B deductible. Beneficiaries who did not have a prior
hospitalization or who were not eligible for Part A benefits could receive up to 100 home
health visits under Part B, subject to the Part B deductible. Home health was a small

portion of program spending throughout this period.

The Omnibus Budget Reconciliation Act of 1980 eliminated the hospital stay requirement
under Part A, the deductible requirement under Part B, and the 100 visit limits under both
Part A and Part B. As a result, utilization jumped, with spending doubling in the
succeeding three years. In response, the Health Care Financing Administration (HCFA)
used administrative means to tighten the criteria for coverage. By 1987, home health
spending was at about the same level as it had been in 1984. This reflected relatively

constant rates of home health use and visits per user over that period (see Chart 2).

HCFA's actions sparked a legal challenge, however, and in 1988 the court ruled that
restrictions implemented by the agency were contrary to the intent of the existing

legislation. As a result, HCFA loosened its coverage requirehents, and home health use

2
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increased sharply. Between 1988 and 1995, the number of home health users more than
doubled, from 1.6 million to 3.5 million, and the rate of home health use increased from 51
to 95 per 1,000 beneficiaries. The number of home health visits burgeoned from 37.1
million to 266.2 million, as the number of visits per person served rose from 23 to 77. Even
after a slowdown in home health use in 1996, there were about 7 home health visits for

every beneficiary in the Medicare program.

Growth in the use of home health care has been associated with changes in the mix of
services. Skilled nursing and home health aide visits represent the bulk of services
provided by home health agencies. In 1988, skilled nursing visits accounted for 51 percent

of total visits provided to Medicare beneficiaries; by 1994, this proportion had fallen to 42
A percent (see Chart 3). By contrast, the proportion of home health aide visits rose from 34

percent to 48 percent over the same period.

Beneficiaries’ use of home health services shows two distinct patterns. More than half of
all users had fewer than 30 visits during fiscal year 1996, but this group accounted for less
than 9 percent of all home health visits (see Chart 4). Almost two-thirds of these visits
were in the skilled nursing category. By contrast, about 15 percent of home health users
had 150 or more visits, but this group accounted for more than half of all visits. Among the
group with heavy use, only about one-third of visits were in the skilled nursing category,

while more than 60 percent were provided by home heaith aides.

Age, disability, and race are associated with the duration of home health care use (see
Chart 5). In fiscal year 1996, home health users who were age 85 or older, disabled, or
black were most likely to have received home heaith services without a 60-day break over

the entire year.

Home Health Providers, Costs, and Payments
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The home health industry has expanded with the increase in utilization during the 1990s.
Between 1990 and 1997, the number of Medicare-certified home health agencies nearly
doubled to about 10,600, growing at an annual rate of 9.0 percent (see Chart 6). About
27 percent of all home health agencies are based in an acute care or rehabilitation hospital

or a skilled nursing facility; the remainder are free-standing.

Patterns of care differ across types of home health providers (see Chart 7). In 19986,
patients served by hospital-based agencies accounted for about 38 percent of all home
health episodes, but 44 percent of short ones (30 days or less). Free-standing agencies

were more likely to have served patients with longer episodes.

‘ Different types of home health providers exhibit different patterns of costs per visit as well
(see Chart 8). In 1995, agencies run by visiting nurse associations generally had lower per
visit costs than other types of agencies. Size {as measured by the number of Medicare-
covered visits furnished) also appears to be related to costs, with larger agencies having
lower costs per visit. These differences may be related to practice protocols, economies

of scale, or the mix of patients served.

The pattern of payment-to-cost ratios across agency types is consistent with the pattern
of relative costs described earlier (see Chart 9). In 1995, agencies run by visiting nurse
associations generally had costs below their limits, and large agencies also had relatively
high payments relative to their costs. Again, these differences may be due to any number

of factors, including case mix.
Home Health Payment Policy Before the Balanced Budget Act’

Prior to passage of the BBA, home health agencies were paid the lesser of their costs and

an agency-specific limit on payments, derived from average per-visit costs for each type
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of visit. There are six types of Medicare-covered home health visits: skilled nursing,
nursing aide, physical therapy, speech therapy, occupational therapy, and medical social
services. The agency-specific, per-visit cost limit does not actually affect the payment
amount for any individual home health visit; instead, it applies to total payments for the

agency.

An example will help illustrate how this works. For simplicity, assume that an agency
provides only two types of visits--skilled nursing and home health aide--and that average
costs for these visits are $150 and $50, respectively. Prior to passage of BBA, an
agency’s per-visit cost limit was equal to 112 percent of the national average cost for each
~ type of visit, multiplied by the number of visits of each type provided by the agency. If this
hypothetical agency provided 50 nursing visits and 50 aide visits, its agency-specific limit
would be the sum of 50 times $150 (for the nursing visits) and 50 times $50 (for the aide
visits), or $10,000. If the agency’s actual cost for nursing visits was $152 on average ($2
more than the per-visit limit), while the cost of aide visits was $48 ($2 less than the limit),
Medicare payments to the agency would exactly cover its costs, even though the costs for

nursing visits exceeded the limit for that category.

Per-visit cost limits control average per-visit payments for home heath services, but they
do not limit the number of visits provided by agencies. Because the growth in home health
spending has been primarily from an increase in the number of home health visits, as
opposed to the cost per visit, these cost limits have been largely ineffective in controlling

aggregate spending on home health services.
Home Health Interim Payment System

The BBA made two fundamental changes in home health payment policy. First, beginning
with cost reporting periods in fiscal year 1998, it established an interim payment system.

Second, it requires payment for home health services under a prospective system

5
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beginning with cost reporting periods in fiscal year 2000. Today, my comments will

emphasize the impact of the interim payment system.

Under the IPS, a home health agency is paid the lesser of its costs, its agency-specific per-
visit cost limit, and a new, agency-specific per-beneficiary limit. Payments are limited
compared with the pre-BBA rules in two ways. First, per-visit cost limits are based on a
new formula. Before BBA, these limits were based on 112 percent of mean costs by visit
type. Under IPS, they are based on 105 percent of median costs by visit type. The per-
visit costs used to calculate agency-specific limits are lower, but as before, these limits do

not constrain the number of home health visits an agency may provide.

The second important IPS change is the implementation of a new limit on agency spending
that is based on 1994 per-beneficiary costs. Analogous to the per-visit limit, this per-
beneficiary limit does not actually affect payments made on behalf of any individual

Medicare beneficiary; instead, it applies to total payments for each agency.

Again, an example will help illustrate how the policy works. This time, imagine a home
health agency that serves 3 beneficiaries. In 1994, the agency’s per-beneficiary cost for
home health services was $3,500. Using formulas specified in the BBA, this historical
amount is updated to about $3,850 for fiscal year 1998. The per-beneficiary payment limit
for the agency would be $3,850 times 3, or $11,550 in fiscal year 1998. Actual payments
would be the lesser of the agency’s actual costs, its per-visit cost limit, and its per-

beneficiary limit.

Per-beneficiary limits may prove to be a more effective method for controlling home health
use than per-visit limits have been. While per-visit limits control neither the number of
home health users nor the number of visits per user, per-beneficiary limits do provide for

the control of home health use by implicitly limiting the average number of visits per home
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health user. Growth in spending can still occur through growth in the number of users,

however.

Whether per-visit cost limits or per-beneficiary limits are binding for a given agency
depends in part on the nature of the agency's business. In general, agency-specific per-
visit limits will probably have a greater impact on agencies that primarily serve beneficiaries
who need a limited number of high-cost visits, perhaps following a hospital discharge. On
the other hand, per-beneficiary cost limits will probably have a disproportionate impact on
_ total payments for agencies that primarily serve beneficiaries who receive care over an

extended period of time. Still other agencies will be unaffected by either of these limits.
interim Payment System Issues

The parameters for caiculating interim payment system limits are clearly important and
have been the source of recent controversy. For agencies with high per-visit costs, the
choice of statistics {mean or median} and the threshold for calculating per-visit limits (112

percent or 105 percent) clearly matters.

Under the IPS, the calculation of agency-specific per-beneficiary limits, which are equal to
75 percent on agencies’ historical costs and 25 percent on region-wide historical costs, has
been especially contentious. Agencies with historical costs below their regional average
complain of being penalized for past efficiency because their lower costs are built into
lower per-visit limits without concern for recent changes in case mix. Proposals to change
the blend from one weighted toward agency-specific costs to one weighted toward regional
or national costs draw complaints from agencies that insist their higher-than-average
historical costs can be attributed to their service of sicker beneficiaries. in addition, there

is significant variation in home health use by geographic region {see Chart 10). Using

7
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regional costs in the calculation of per-beneficiary limits builds this variation into Medicare

payment policy without clear evidence that differences are related to beneficiary need.

Any change in the formula for calculating limits wilf yield winners and losers. The problem
is that in the absence of either clinical standards for the provision of effective home health
care or reliable information about case mix across agencies, HCFA cannot determine
whether relatively high or low agency spending is a function of relative efficiency or
differences in patient population. Even if HCFA had the information it needed to sort this
out, there would be an additional problem: under the IPS, home health agencies face
incentives to limit average per-visit and per-beneficiary costs, while beneficiary incentives

‘ remain unchanged.
Home Health Copayments

In its March report to Congress, MedPAC recommended modest copayments for home
health services, subject to an annual limit. Home health and clinical laboratory services
are the only major Medicare benefits that do not require beneficiary cost-sharing, and the
Commission believes that copayments for home health would serve an important function
by making beneficiaries more aware of the cost of the services they receive. The
economic principle is simple. From a beneficiary's perspective, home health services are
essentially free. If these services provide even a tiny benefit, they will seem worthwhile to
a beneficiary who does not face the real cost of providing them. A copayment would
change beneficiaries’ cost-benefit calculations: they will be more conscious of the cost of
using additional home health care, and they will use fewer services if they value additional

services less than the copayment amount.

The Commission has considered the burden that copayments would pose for Medicare
beneficiaries. To the extent that cost-sharing is covered by Medicaid or other supplemental

insurance, beneficiaries will not be burdened, but they also will not face incentives to

8
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discriminate between services they value more or less than the cost of the copayment.
Nonetheless, the Commission believes that cost-sharing will help curb the use of home

health services that have marginal value to the beneficiary.

Because the Commission is concerned that cost-sharing may also affect the use of
necessary home health services, it recommends that copayments be modest and subject

to an annual limit to protect vulnerable beneficiaries.

In addition, the beneficiary notice that accompanies billing for copayments may provide a
safeguard against fraud and abuse. Until recently, home health patients were not notified
_ when Medicare was billed for home health benefits on their behalf. Medicare has begun
to send summary notices of submitted bills that contain information about charges and
dates and types of services. Copayments may be even more effective in encouraging

beneficiary review of the services billed to Medicare.
Long-Term Users of Home Health Care

In its March recommendations to the Congress, MedPAC also addressed the special
needs of the small share of Medicare beneficiaries who use home health services for
extended periods. These individuals are characterized by more chronic and fewer acute
care needs. They are more likely to be very old or disabled. The Commission is
concerned that it may be difficult to balance the needs of these beneficiaries with the
needs of those who use short-term skilled nursing and therapy care. It may be easier to

focus on developing a payment system for home health services for the latter group first.

In addition, MedPAC recommends that a case manager review the plan of care of
Medicare beneficiaries who receive home health services for extended periods. The case
manager should be independent of the agency that serves the beneficiary, determining

whether the services to be provided address the patient's needs and making

9
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recommendations to the certifying physician about appropriate changes to the plan of care.
The Commission believes that this process could improve outcomes for long-term users

of home health care and slow the growth of Medicare spending.
Conclusion

The BBA enacted several changes in the way that Medicare pays for home health services
and mandated the development of a new prospective payment system. These changes
were intended to curtail strong incentives under the previous system to increase the
number of home heaith users and services per user. In the short run, the parameters of
) the system may raise questions about the distribution of payments and the financial

viability of home health agencies.

MedPAC has analyzed home health payments, utilization, and costs, and has made
several recommendations to address both short run and underlying structural issues
related to the home health care benefit. We will continue to devote considerable attention

o these issues in the future.

This completes my formal testimony, Mr. Chairman. | will be happy to answer any

questions from you or other members of the Subcommittee.
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Chart 1. Medicare Part A Benefit Payments, by Type of Service,

1980-1996
inpatient Hospital Skilled Nursing Facility Home Health Agency® Hospice

Payments Percent Payments Percent Payments Percem Payments Percent
Year (In Billions) Changa {tn Billions) Change (In Biltions) Changse {In Billions} __ Change
1980 $24.1 22.0% 504 3.9% $038 18.2% $0.0 -
1981 2841 20.7 0.4 3.8 1.0 22,9 0.0 -
1982 33.8 16.3 0.5 18.0 1.3 31.9 0.0 —
1083 37.1 2.6 0.5 122 18 25.0 0.0 —
1984 405 a2 05 0.2 18 15.4 ® —
1885 442 a1 0.5 a7 2.0 7.8 & 437.5%
1986 457 3.4 0.5 4.8 2.0 13 0.1 744
1987 45.1 -t.2 0.8 104 1.7 -12.4 o1 52.0
1988 47.5 52 0.8 28.3 2.1 18.4 02 33.3
1989 52.1 9.7 2.8 2425 25 19.¢ 0.2 55.9
1990 56.9 9.3 25 -11.5 3.7 511 0.3 371
1991 60.6 5.5 25 -0.3 52 40.3 0.6 77.8
1992 68.6 14.2 3.5 42.4 7.2 37.0 0.8 46.2
1983 72.6 5.8 5.0 40.4 10.3 433 1.1 26.6
1984 76.1 4.9 8.7 345 13.0 261 15 40.6
1998 828 8.8 89 33.8 186.1 239 1.8 26.2
1996 868 . 4.8 107 18.4 175 8.8 2.0 5.1

NGTE: Does not include administrative expenses.

® includes a small amount of home health payments from Part B
® Hespica payments were $8 million in 1984 and $43 million in 1985, respectively.
SOURCE: Madicare Payment Advisory Commission analysis of data from the Health Care Financing Administration, Office of the

Actuary.

Chart 2. Medicare Part A Home Health Care Use,

1983-1997
People Served Visits
Number Per 1,000 Number Per Parson
Year (In Thousands) Enrotiees (In Thousands) Served
1983 1,318 45 36,899 28
1984 1,498 50 40,420 27
1985 1,548 51 39,449 25
1988 1,571 51 37,997 24
1987 1,544 43 35,587 23
1988 1,582 51 37,130 23
1985 1,885 58 46,297 7
1990 1,840 85 69,389 36
1991 2,226 7z 98,650 44
1992 2,523 80 132,494 53
1993 2,868 87 168,029 59
1994 3,175 93 220,495 &9
19385 3,457 95 266,261 Yes
1986 3,583 88 283,939 79

SOURCE: Health Care Financing Administration, Office of the Actuary, December 1957.
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Chart 3. Share of Home Health Visits, by Type of Service,
1989 and 1994

60

Percent

Skilled Nursing Care  Home Health Aide Physical Therapy Other*

* Includes speech therapy, occupational therapy, medical social services, and other health care disciplines.

SOURCE: Medicare and Medicaid Statistical Supplement, 1996 Health Care Financing Review, 1996
Statistical Supplement.

Chart 4. Home Health Visits Per User, Fiscal Year 1996

Share of Visits

Number of Share of Skilled Home
Visits Per User Total Users Total Nursing Health Aide
Total 100.0% 100.0% 100.0% 100.0%
1-9 22.2 1.5 2.8 0.2
10-29 28.9 74 1 21
30-49 13.0 6.9 9.4 3.4
50-99 14.6 14.0 17.2 9.6
100-149 6.7 11.2 115 10.7
150-199 4.7 11.0 9.2 12.9
200-249 2.8 8.6 7.0 10.3
250-299 2.0 7.6 5.6 9.9
300+ 5.0 324 26.3 40.8

NOTE: Columns may not sum to 100 due to rounding.

SOURCE: Medicare Payment Advisory Commission analysis of a 20 percent sample of 1996 home health claims from the Health
Care Financing Administration.
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Chart 5. Characteristics of Home Health Care Users, by Episode
Category, Fiscal Year 1996

Episode Category

Very
Characteristic Short Medium Long Long Continuous
Age
<85 22.4% 23.9% 3.0% 2.9% 11.5%
65-74 255 27.4 2.6 25 8.7
75-84 21.6 26.2 27 25 10.9
85+ 18.9 23.8 2.6 2.6 13.2
Medicare status
Aged 222 28.0 2.8 2.5 10.8
Disabled 21.8 237 2.9 2.9 12.3
End-stage renal disease 251 26.1 3.2 3.6 5.9
Race
White 23.2 26.2 2.6 2.5 10.3
Black 14.6 22.9 2.9 3.0 15.9
Other* 22.4 27.0 3.1 29 8.4

NOTE: Rows wili not sum to 100. Remaining shares represent cross-over episodes which are those with a 60-day gap either
before the first visit or after the last one, but not both. Short, medium, long, and very long episodes are a series of home
health visits preceded and followed by a 60-day period without home health use. Short episcdes lasted 30 days or less,
medium episodes lasted 31 to 120 days, long episodes lasted 121 to 165 days and very long episcdes lasted 166 to 366
days. Continuous episedes are those without a 60-day service gap; these lasted longer than 12 months.

* Includes Native Americans, Asians, Hispanics, other, and unknown races.

SOURCE: Medicare Payment Advisory Commission analysis of a 20 percent sample of 1886 home health claims from the Health
Care Financing Administration.

Chart 6. Number of Medicare-Certified Home Health Agencies,

1990-1997
Average
Annual
Type of Provider 1990 1992 1994 1996 1897 Increase
Home health agency 5,793 6,419 8,057 9,886 10,582 9.0%
Hospital-based 1,543 1,788 2,207 2,593 2,702 8.3
Free-standing 4,135 4,528 5,720 7,104 7,676 9.2
Rehabilitation hospital or SNF-based 115 107 130 189 204 8.5

NOTE: Data are as of December of each year uniess otherwise noted. SNF = skilled nursing facility.
SOURCE: Health Care Financing Administration, Center for Medicaid and State Operations.

Chart 7. Distribution of Home Health Episodes, by Type of Agency,

Fiscal Year 1996
Share of Episode Category

Agency Type All Episodes Short Medium Long Very Long Continuous
Free-standing 35.9% 29.7% 32.6% 37.0% 40.8% 44.2%
Hospital-based 37.6 43.9 40.2 35.6 34.0 30.0
Government 8.4 7.3 7.7 8.5 8.1 11.3
Visiting Nurse Association 17.2 18.3 18.5 18.0 16.4 14.0
Other* 0.7 0.7 0.9 0.8 0.6 04

NOTE: Columns may not sum to 100 due to rounding. Short, medium, long, and very long episodes are a series of home health
visits preceded and followed by a 60-day period without home health use. Short episodes lasted 30 days or less, medium
episodes lasted 31 to 120 days, long episodes lasted 121 to 165 days and very long episodes lasted 166 to 366 days.
Continuous episodes are those without a 60-day service gap; these lasted longer than 12 months.

* Includes services provided in Skilled Nursing and Rehabilitation faciiities.

SOURCE: Medicare Payment Advisory Commission analysis of a 20 percent sample of 1996 home heaith claims from the Health
Care Financing Administration.
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Chart 8. Average Home Health Agency Costs Per Visit, by Type of

Agency, 1995

Medical Home
Skilled Physical Occupational Speech Social Health
Agency Type Nursing Therapy Therapy Pathology Services Aide
All $90 $99 $101 $105 $141 $40
Urban 88 96 99 100 135 40
Rural 98 117 123 126 166 40
Large 89 97 100 103 138 39
Medium 23 104 105 109 152 39
Small 100 113 118 118 162 43
High share of aide visits 90 101 108 108 142 39
Low share of aide visits 91 97 99 102 139 42
Visiting Nurse Association 77 78 82 84 119 38
Other free-standing 88 100 103 108 138 39
Facility-based 103 109 111 12 160 42
Voluntary 91 94 95 98 137 40
Proprietary 89 105 110 113 142 40
Govemment 94 101 102 107 162 39

NOTE: Agencies with a high share of aide visits were those in which 40 percent or more of visits were from aides. Small agencies
provided fewer than 12,500 Medicare-covered visits annually. Large agencies provided more than 25,000 visits annually.

Costs were standardized using the hospital wage index and weighted by visits.

SOURCE: Medicare Payment Advisory Commission analysis of Cycle 13 home healih agency cost reports from the Health Care

Financing Administration.

Chart 9. Relationship of Medicare Payments and Costs in
Home Health Agencies, by Type of Agency, 1995

Percentage of

Payment-to- Agencies Over
Agency Type Cost Ratio Payment Limits
Alf 0.98 25.7%
Urban 0.98 24.3
Rural 0.98 28.8
Large 0.99 15.8
Medium 0.97 20.2
Small 0.93 35.8
High share of aide visits 0.99 217
Low share of aide visits 0.97 35.4
Visiting Nurse Association 1.00 58
Other free-standing 0.99 18.9
Facility-based 0.95 47.0
Voluntary 0.97 31.2
Proprietary 0.99 20.2
Govemment 0.96 34.3

NOTE: Agencies with a high share of aide visits were those in which 40 percent or more of visits were from
aides. Small agencies provided fewer than 12,500 Medicare-covered visits annually. Large agencies
provided more than 25,000 visits annually. Facility-based agencies include those in hospitals, skilled
nursing facilities, and comprehensive outpatient rehabilitation facilities. Costs were standardized using
the hospital wage index.

SOURCE: Medicare Payment Advisory Commission analysis of Cycle 13 home health agency cost reports
from the Health Care Financing Administration.



Percent

72

Chart 10. Average Home Health Visits Per

1996
150

User, by Region,

125

100 —
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50
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NOTE: Regions are based on location of the service provider.

SOURCE: Medicare Payment Advisory Commission analysis of a 20 percent s:
home health ctaims from the Health Care Financing Administration.
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Chairman THOMAS. Thank you very much, Doctor.
Inspector General Brown.

STATEMENT OF JUNE GIBBS BROWN, INSPECTOR GENERAL,
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Ms. BROWN. Good morning. I'm June Gibbs Brown, Inspector
General of the U.S. Department of Health and Human Services.

I am pleased to be here to talk about our recently released vol-
untary compliance guidance for the home health industries. The
guidelines are the latest in a battery of remedies addressing the ex-
traordinary vulnerabilities inherent in the Medicare program.

Indeed, the home health program is remarkable in its
vulnerabilities. In the past we have found payment error rates of
19 to 64 percent in individual home health agencies, and are 40
percent across California, Texas, Illinois, and New York.

Improper payments were made for unnecessary services, patients
who were not homebound, inadequate physician certifications, and
services not provided. Numerous investigations have revealed in-
stances of outright fraud.

A recent example is a former owner of a now defunct Texas home
health agency who pled guilty to conspiracy to defend Medicare.
She was charged with submitting false cost reports of more than
$3.6 million.

Not all of Medicare’s improper payments are due to fraud,
though. They probably run the gamut from innocent errors, inad-
equate management, financial irresponsibility, recklessness, abuse,
and fraud. Whatever the underlying motives, the result is the
same—significant loss to Medicare, and American taxpayers.

Fortunately, most of the vulnerabilities are being addressed
through the combined efforts of the Congress, the Health Care Fi-
nancing Administration, and the home care industry itself.

Many potential solutions were incorporated into the Balanced
Budget Act of 1997, as well as in the regulatory and administrative
initiatives of the Department of Health and Human Services.

To add to the remedies already available earlier this week, on
August 4th, I released the most recent in a series of compliance
guides entitled Compliance Program Guidance for Home Health
Agencies. This guidance was prepared in cooperation with the
Health Care Financing Administration, the Department of Justice,
and the representatives of the home health industry.

It is offered to assist home health agencies in developing specific
measures to combat fraud, waste, and abuse, as well as in estab-
lishing a culture of integrity that promotes prevention, detection,
and resolution of misconduct. Copies have been provided for mem-
bers of this subcommittee.

I wish to emphasize that this guidance is voluntary. We also en-
courage home health agencies to adapt these principles to their
particular needs and circumstances. I am pleased to see that the
home health industry has responded favorably to this guidance.

We have identified seven fundamental elements to an effective
compliance program:

First, standards of conduct and written policies and procedures
that promote the home health agencies’ commitment to compliance
and address specific areas of potential fraud. The risk areas include
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claims development and submission processes, cost reporting, and
financial relationships with physicians and other health care pro-
fessionals and entities.

Second, the designation of a compliance officer, and other appro-
priate bodies, responsible for operating and monitoring the compli-
ance program.

Third, regular, effective education and training programs for all
affected employees.

Fourth, a hotline or other reporting system to receive complaints,
and procedures to ensure the anonymity of complainants, and to
protect them from retaliation.

Fifth, a system to respond to allegations of improper activities
and enforce appropriate disciplinary action.

Sixth, audits and other evaluation techniques to monitor compli-
ance.

Seventh, finally, the investigation and remediation of systemic
problems, as well as policies to prevent employment and retention
of sanctioned individuals.

One advantage of the compliance guidance is that it cultivates
reform from within, rather than outside the home health agencies.
I believe that each agency itself is best positioned to guarantee the
integrity of its operation.

Like all recent reforms, the guidance is just the beginning, a
kind of structure to be filled out and implemented by home health
agencies. We are far from finished with the task of reforming home
health, and we cannot drop our guard.

We hope that the new initiatives of both the Congress and the
administration, coupled with the Compliance Program Guidance for
Home Health Agencies, will go a long way to solving the serious
problems that have plagued Medicare’s home health benefit.

This concludes my prepared statement, and I will welcome any
questions you have.

[The prepared statement follows:]
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Testimony of

June Gibbs Brown

Inspector General

Department of Health and Human Services

Good Morning. I am June Gibbs Brown, Inspector General of the U.S. Department of Health and
Human Services. Iam pleased to be here today to discuss our recently released voluntary
compliance guidelines for home health agencies. The guidelines are the latest in a battery of
remedies addressing the extraordinary vulnerabilities inherent in Medicare program.

Indeed, the home health program is remarkable in its vulnerabilities. Through audits,
investigations, and evaluations done by the Office of Inspector Geperal, we have found the home
health benefit to be a program that grew too quickly with inadequate controls. The result has
been annual losses to the Medicare program estimated in billions of misspent dollars.

Fortunately, most of the vulnerabilities have been addressed through the combined efforts of the
Congress, the Health Care Financing Administration, and the home care industry itself. Many
solutions were adopted in the Balanced Budget Act of 1997 (many provisions of which were
promoted, developed, and refined by this Subcommittee) and in the regulatory and administrative
initiatives of the Department of Health and Human Services that followed a moratorium on
enroliment of new home health providers. These solutions are now being implemented through
the development of a prospective payment system, increases in the number of audits, more
thorough enrollment and re-enrollment procedures, and various new penalties for abusive actions.

The guidelines that I will discuss today are of this ilk--they reflect input from many sources, all
concerned about preserving effective, affordable, and fraud-free home health care. And, like all
the other recent reforms, the guidelines are just the beginning--a kind of structure to be filled out
and implemented. We are far from finished with the task of reforming home health, and we
cannot drop our guard.

We are continuing to monitor this program, and find ourselves as busy as ever investigating
complaints and planning or conducting audits. However, much of the knowledge we have of
problems in the Medicare home health program comes from studies and investigations carried out
before enactment of the Balanced Budget Act. It is conceivable, and in fact we are hopeful, that
the extent of abuse which we measured in the past has abated since the onset of intensive nation-
wide interest in these problems and because of the combined focus of all parties concerned. Thus,
1 am somewhat reluctant to rehash well published material from the past on this subject.
Nevertheless, I find a need to do so, for two reasons--first to put into perspective the environment
in which the new compliance guidelines will operate, and, second, to remind us all of the risk we
face in ignoring our past experiences. For if we do not stay the course with respect to the reforms
that have been started, we will inevitably slip back to the point from which we are now rising.

The effect will be even more waste in the home health program and possible serious financial
setbacks for the Medicare program, which is already facing severe financial strain.

House Committee on Ways and Means
Subcommittee on Health — Hearing: August 6, 1998 Page 1
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IDENTIFYING PROGRAM VULNERABILITIES

QOur concern about home health was initially prompted by the tremendous growth in benefit
expenditures. As you know, the home health benefit had been one of the fastest growing
components of the Medicare program. In fiscal year 1997, Medicare expenditures for home
health were close to $18 billion. This is five times the $3.5 billion spent in 1990. Home health
expenditures now account for approximately 9 percent of total Medicare spending compared to
3.2 percent in 1990. Visits per home health beneficiary also increased from an average of 36
visits a year in 1990 to 80 visits in 1997, Additionally, in 1997, there were close to 10,500 home
health agencies participating in the Medicare program, growing at an average rate of 100 new
agencies each month.

The reasons for the rapid growth of home health expenditures are numerous. Some of the growth
is appropriate and expected due to demographics, court cases which have liberalized coverage of
the benefit, technological advances such as infusion therapies which can be provided at home, and
a trend toward providing more care in the community rather than in institutions. However, the
basic structure of the program and shortcomings in program controls opened the way to waste,
fraud, and abuse.

When Medicare was established, it was not designed with potentially abusive billers and
defrauders in mind. The structure of Medicare’s claims system is based on the assumption that
providers normally submit proper claims for services actually rendered, that are medically
necessary, and that meet Medicare requirements. However, the home health benefit has been
particularly susceptible to exploitation compared to other types of health services. This is because
the care is provided in patients’ homes with practically little or no oversight; there is limited
physician involvement; there is no limit on the number of visits a home health agency can provide;
there is no copayment; and, before the recent payment reforms were enacted, it was a cost based
service. Further, the home health agency usually develops the plan of care and is responsible for
ensuring that the care is necessary and of adequate quality. While these functions are subject to
review by Medicare’s regional home health intermediaries, only a small portion of claims are
reviewed and most of those are paper reviews of the records submitted by the home health
agency. Similarly, few cost reports are examined beyond a cursory desk review. Thus, the home
health agency has primary responsibility for monitoring the care it provides and the bills it submits
for that care. ‘

The problems of fraud, waste, and abuse associated with the home health benefit are well known.
We in the Office of Inspector General have reported on these problems frequently in the last
several years through a large body of work including audits, investigations, inspections, and
congressional testimony, The General Accounting Office (GAO) has also reported frequently on
significant vulnerabilities in the home health program.

Unjustifiable Payment Variation

In a 1995 OIG report, we identified extreme variation in payments to home health agencies. For
example, we compared high, medium and low cost home health agencies based on their average
reimbursement per beneficiary. In FY 1993, lower cost home health agencies (those which
provided less than the national average of visits per episode) averaged 30 visits per episode,

House Committee on Ways and Means
Subcornmittee on Health -- Iearing: August 6, 1998 Page 2
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whereas the higher cost agencies provided 85. One year later, the lower cost agencies provided
33 visits per episode, while the average for the higher cost agencies jumped to 102. We found no
reasonable explanations for these differences. For example, there were no differences in
beneficiary characteristics, medical conditions, nor in the quality of care provided.

Improper Payments

In our work we have identified an exceptional level of inappropriate payments made under this
program. Our first evidence came from audit reports and investigations of certain providers
suspected of defrauding the program. Audits of specific home heaith agencies in Florida,
Pennsylvania, and California revealed error rates in paid services from 19 to 64 percent. These
were due to visits that were not reasonable or necessary, patients who were not homebound, visits
which were not documented or even provided to Medicare beneficiaries, improper or missing
physician authorizations, and even forged physician signatures. We also conducted 2 Statewide
audit in Florida in 1995. We found an error rate--the percent of the home health visits paid for by
Medicare but which did not meet Medicare guidelines--of about 20 percent.

In our report, "Review of Medicare Home Health Services in California, Iifinois, New York, and
Texas," issued in June of last year, we found that 40 percent of the total services provided during
the 15-month period ending March 31, 1996 did not meet Medicare reimbursement requirements.
The explanations were similar to those of the earlier audits: unnecessary services, patients not
homebound, inadequate physician authorization and lack of supporting documentation. This
represents $2.6 billion in charges, or 39 percent of the $6.7 billion of the universe of claims
represented by the sample. In this four-state audit, we reviewed 250 claims accounting for 3,745
services from a randomly selected sample of home health-agencies. For these cases, our auditors
interviewed beneficiaries, family members, knowledgeable acquaintances, and certifying
physicians and obtained medical review by Medicare's home health intermediary personnel.

Enrollment and Oversight

The inability of Medicare to effectively identify improper claims before payment combined with
the ease of entry of home health agencies into the program makes the Medicare trust fund
especially vulnerable to losses from the home health program. Medicare’s initial survey and
certification process was not designed to screen out potential violators of Medicare’s
reimbursement requirements, but primarily to assess whether a home health agency is capable of
delivering quality home health services, Practically anyone who has met State and local
requirements for starting a home health agency has been almost certain of obtaining Medicare
certification. According to a recent GAQ report “Medicare Home Health Agencies: Certification
Process Ineffective in Excluding Problem Agencies” (GAO/HEJS-98-29), it has been rare for a
home health agency not to meet Medicare’s three fundamental certification requirements: 1) being
financially solvent; 2) complying with Title VI of the Civil Rights Act of 1964, which prohibits
discrimination; and 3) meeting Medicare’s conditions of participation. The GAO report
concluded that “home health agencies self-certify their solvency, agree to comply with the law,
and undergo an initial certification survey that few fail.” HCFA is currently revising its conditions
of participation for home health agencies.

House Committee on Ways and Means
Subcomumittee on Health — Hearing: August 6, 1998 Page 3
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In other recent work, we have explored further program vulnerabilities associated with allowing
problem providers into the Medicare home health program. On the same day we issued the four-
state audit mentioned above, we issued another report, "Home Health: Problem Providers and
Their Impact on Medicare." This report was based on a statistical analysis of home health
agencies in New York, Florida, Hinots, Texas, and California which met our definition of a
problem provider--one that was identified by HCFA, an intermediary, a state certification or
licensing agency, or our own Office of Inspector General as having a history of significant
uncollected overpayments, unreliable and un-auditable cost reports, medically unnecessary
services, services not rendered, significant certification deficiencies, and referrals to program
integrity or fraud units.

Here we began to see a picture of a group of providers who were able to generate large profits
with very little risk to themselves or their businesses. We are greatly concerned that irresponsible
home health agencies pose a threat to the home health program and the Medicare trust fund. One
illustration of this is that 60 problem agencies, selected at random in our study and analyzed~-in
detail, had a combined outstanding debt to Medicare of $321 million; their individua! agency
overpayments ranged from $100,000 to several million dollars. Of that amount, at least $63
million will never be recovered, because eleven of these home health agencies are no longer in
business, have no assets, or have filed for bankruptcy.

Recent evidence suggests that the vulnerabilities uncovered in our sample are likely to be reflected
in the program at large. HCFA reported that, in 1996, 7 percent of payments to home health
agencies represented overpayments. This amounted to approximately $1 billion. Of this, close to
3154 million (14 percent) has still not been collected. Further, in 1996, 89 home health agencies
left the Medicare program and currently still owe $66 million in overpayments.

We believe, however, that these numbers represent only the tip of the iceberg. As noted earlier,
because of limited funding, regional home health intermediaries have only been able to do a very
small number of in-depth claims and cost report audits. Our four-state audit of home health
agencies which involved close scrutiny of a random sample of home health claims, revealed that
40 percent of these claims, representing $2.6 billion, should not have been paid. This error rate
was discovered only by conducting intensive in-person interviews with patients and their
physicians and by carefully examining the underlying medical records. Improved claims and cost
report reviews would undoubtedly reveal far greater amounts of overpayments, and thus of
potential non-recoveries, than HCFA is currently reporting.

Inappropriate Bankruptcy Protections

Under current law health care providers can use the protections afforded by the Bankruptey Code
to avoid the imposition of administrative sanctions or collection of Medicare overpayments. Even
if a home health agency still has assets after filing for bankruptcy, providers can make strategic
use of two devices -- the automatic stay and the discharge provisions of the Bankruptcy Code.
Under the automatic stay provision, providers can respond to the threat or imposition of an
administrative sanction by filing a petition in bankruptcy and then asserting that the automatic stay
bars any further sanction activity. Indeed, in 1995, the U.S. Bankruptcy Court in the Eastern
District of Pennsylvania found the Department of Health and Human Services in contempt for
violating the court’s automatic stay after DHHS sought to exclude a podiatrist who refused to
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repay his Health Education Assistance Loan. Under the discharge provision, the home health
agency can assert that any overpayment or civil monetary penalty due to the Medicare program is
discharged and does not survive the bankruptey proceeding.

It is thus still possible for wrong doers to use bankruptcy protection as a way to avoid
responsibility for repayment of overpayments, fines, or penalties and in some cases even
circumvent a program exclusion. The cases we deal with are not those where a legitimate
business declares bankruptcy because of unfavorable economic or business conditions. Rather,
the bankruptcy is used subsequent to a fine or penalty to allow the agency to avoid complstely
any financial responsibility for wrong doing. We are also concerned about using the bankruptcy
law to prevent the Secretary from suspending Medicare payments to a provider under
investigation for fraud.

Examples of Damage and Vulnerability

The examples below shed light on how easy it has been to defraud the Medicare home health
program and how much irreparable damage can be caused. Here is a synopsis of some of our
recent audit and investigative cases involving serious losses to the Trust Fund:

< January 1997 - A former owner of a Texas home health agency was sentenced to 27
months incarceration after pleading guilty to submitting bills to Medicare for visits her
company did not make. The lengthy sentence was partiaily due to a prior State conviction
for embezzlement. She was in business for only six months and submitted false Medicare
claims for $49,000. She agreed to waive rights to $190,380 as reflected in her 1994
Medicare cost report. No fines or restitutions were assessed because of her financial
condition.

> April 1997 - Information was filed in Texas against an accountant on the basis of 2
negotiated plea for making fraudulent cost reports to Medicare. The plea is the result of
an ongoing joint investigation by the Office of Inspector General and the FBI. The
accountant prepared cost reports for various home health agencies. One home health
agency owner reported being approached with a scheme in which the accountant offered
to make false entries on the owner’s cost report as bonuses paid to employees, and the
employees would kick back the bonuses to the owner. The accountant’s scheme was
uncovered through the cooperation of this owner and he agreed to plead guilty and
cooperate with the Government in investigating other home bealth agency owners.

- August 1997 - The owner and operator of a management firm that provided accounting
and management services, as well as nine home health agencies which contracted with the
firm, was sentenced in Utah to serve 15 months in jail and 18 months supervised probation
for filing false Medicare claims. The relationship between the HHASs and the firm was not
disclosed and the owner pled guilty to filing false Medicare claims, paying kickbacks and
filing false tax returns. The overpayment was $3.5 million, however assessment and
forfeiture actions resulted in the recovery of only $219,470. The owner had no other
assets.
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- September 1997 - The owner of a home health and limited care agency in Missouri was
sentenced to serve 15 months in prison, to make restitution of $64,980, and to submit to
three years supervised release. In a jury trial she was found guilty of submitting false
billings to Medicare and transferring the operating and services costs from the limited care
operation, which was not Medicare-certified, to the home health agency, which was
certified.

> November 1997 - The owner of two home health agencies in Texas was sentenced for
making false statements in a Medicare cost report. Her family wrote off personal expenses
in the cost reports, by funneling proceeds through the two home health agencies and
eventually into the family's personal bank account. She was sentenced to 42 months in
prison and 3 years probation and ordered to make restitution totaling more than $2.26
million and fined $111,540. She was further ordered to make immediate payment of more
than $66,370, which was the profit from sale of her residence, and to forfeit two parcels of
property, estimated as worth $300,000, to be paid to the Department. The home health
agencies were placed on 5 years probation.

> April 1998 - The owner of a Texas home health agency pled guilty to charges related to a
false Medicare report and obstruction of justice. In June 1996, the owner filed a cost
report with more than $500,000 in unsubstantiated costs, most of which were payroll and
related costs never paid. In July 1996, be filed an amended report claiming another
$62,000 in consulting fees, allegedly paid in cash, which could not be substantiated. Later
the owner used false Internal Revenue Service forms to try to convince an auditor about
the unsubstantiated costs, and tried to convince a Government witness to accept
responsibility for them. His meeting with the witness was video-taped by investigators. In
April 1998 he was sentenced to 18 months in prison and ordered to make restitution of
$312,800.

> June 1998 - The former administrator/owner of a Maine home health agency, pled guilty
for herself and her corporation to defrauding Medicare and Medicaid. During 1993 and
1994, false cost reports were filed that were based on fictitious invoices for office
improvements, supplies, computer software development, equipment purchases and rent.
In addition, the corporation made false statements in failing to reveal related-party
transactions.

> June 1998 - Mother and daughter home health agency owners were indicted in Texas for
making false statements about home health visits. The mother, who was an administrator
of a home health agency, directed the daughter, who also worked there, to falsify
Medicare claims for visits not made. As a result, the agency was overpaid $67,000. They
both entered the Pre-Trial Division Program and were each ordered to make restitution of
$8,041.

> July 1998 - The former owner of a now-defunct home health agency pled guilty in Texas
to conspiracy to defraud Medicare. She had been indicted on charges related to falsely
claiming more than $3.6 million in Medicare cost reports. As part of her plea agreement
full restitution will be made by the former owner.
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RECENT INITIATIVES TO REDUCE FRAUD AND ABUSE

It 1s clear from the description above that the Medicare home health program was vulnerable from
every single entry and control peint, and no one approach would do. We needed a battery of
remedies to address all of the vulnerabilities simultaneously. While many different organizations
and individuals were involved in the program, each one was lacking the responsibility, resources,
or motivation to worry about it or to take action to plug theleaks. The solution would have to
respond in kind--it would need to systematically respond to every vulnerability and engage all the
players involved in it through both incentives and formal control systems.

In our recommendations, therefore, we emphasized the need for structural reforms in the payment
method, steps to keep unsuitable home health care providers from participating in the program,
and measures to improve program conirols.

The Balanced Budget Act, signed into law August 5, 1997, contains a number of important
provisions to help prevent Medicare fraud and abuse and to promote responsible program
enforcement. These measures, which include moving to a prospective payment system, will help
to control the rapidly growing cost of home health benefits. Additionally, the Secretary has made
significant changes to program operations to crack down on abuse in home health. All of these
actions are consistent with and responsive to our past recommendations. The combined impact of
enactment of the new legisiation and strong administrative actions should go a long way to
address probiems in the home health industry.

Prospective Payment System

The most fundamental reform brought about by the Balanced Budget Act is the establishment of a
prospective payment system for the home health benefit. We have been, and continue to be,
strong advocates of such a system. The Act gives the Secretary of HHS authority to establisha
prospective payment system for home health services. Instead of open-ended billing, HCFA will
determine, in advance, what it will pay for a unit of service, how many visits will be included in
that unit and what mix of services will be provided. Payment for a unit of home health service
will be modified by a case mix adjustor to account for variations in cost due to differences in
patient case-mix. Under this system, it will no longer be profitable for home health providers to
provide unneeded services. Upon implementation of the prospective payment system, periodic
interim payments will be eliminated.

In the meantime, while the prospective payment system is being developed, the BBA prescribes an
interim payment system which limits both prices and global payments per beneficiary.

Enrollment of New Providers

Legislative Changes. The Balanced Budget Act addresses a number of serious vulnerabilities in
the process of enrolling home health agencies into the Medicare program. For example, it
authorizes the Secretary to collect Social Security numbers and Employer Identification numbers
from providers. The OIG, HCFA, and the GAO have been in general agreement in recent years
that this authority is critical to monitor provider billing activities effectively and to keep excluded
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or other problematic providers from coming back into the program under the cloak of new
business arrangements.

Additionally, the new law authorizes HCFA to refiise to enter into contracts with felons. The
Secretary could stipulate, for example, that individuals convicted of embezzlement not be allowed
to enroll as a Medicare provider even if the conviction did not occur in connection with a health
care business. The OIG will also be able to exclude from the Medicare program entities owned or
controlled by the family or household members of excluded individuals, For example, some
excluded providers have been able to escape the impact of their sanctions by expediting transfers
on paper of their ownership and control interests in health care entities to family or household
members while retaining true, silent control of the businesses. We were also pleased to see the
new “Three Strikes, You’re Qut” provision that mandates a lifelong exclusion from participation
in any Federal health care program for any provider who is found guilty of health care fraud for
the third time.

Administrative Remedies. From September 15, 1997 until January 13, 1998, the Administration
placed a moratorium on admitting new agencies into the Medicare program. The moratorium was
called in response to reports of “the steadily increasing volume of investigations, indictments, and
convictions against home health agencies,” The moratorium was intended to stop the admission
of untrustworthy providers while HCFA strengthened its requirements for entering the program.
HCFA used this time to develop the new surety bond regulations (as mandated by the Balanced
Budget Act), capital requirements to ensure adequate operating funds, and procedures to better
scrutinize the integrity of home health agency applicants. Prjor to the moratorium, Medicare was
certifying an average of 100 new home health agencies each month.

The Department has also proposed a requirement for home health agencies to re-enroll in
Medicare every three years. As part of the re-enrollment process, agencies will be required to
submit an independent audit of their records and practices. If the agency does not meet the strict
new enrollment requirements, they will not be renewed as providers in Medicare. This will help
to detect and deter fraudulent practices. Additionally, HCFA now requires agencies to serve a
minimum of 10 private-pay patients prior to seeking Medicare certification. Serving private-pay
patients will demonstrate experience and expertise in the field before an agency is allowed to serve
Medicare and Medicaid’s vulnerable populations. Further, HCFA will increase the number of
claim reviews from 200,000 per year to 250,000 and the number of home health agency audits
will double.

One key change that has been implemented by HCFA is a requirement that home health agencies
supply information about related businesses they own. Often, unscrupulous home health agencies
funnel fraudulent activities through subsidiaries or front companies that do not really exist.

Home health agencies are also required to provide information pertaining to individuals and
entities deriving financial benefit from the Medicare program. For example, information is
required as to the identity of each person with an ownership or control interest in the enrolling
entity or in any subcontractor that the enrolling entity has a direct or indirect ownership interest of
5 percent or more. Similar information is required for managing and directing employees. Home
health agencies will have to file the form for the every-three-years recertification HCFA is
planning.
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Regional home health intermediaries will now be required to develop information systems which
will enable them to scrutinize related business interests far more closely than in the past. For
example, intermediaries will check on the accuracy against information such as state and local
business registrations, bankruptcy, lien and judgement records. A history of related business
problems, including bankruptcies, serious legal actions, felonies, a lack of business activity and
slow payment to creditors would trigger medical reviews or audits of the home health agency in
question and effectively serve to screen out prohibited providers. Knowing that a related business
has a history of bankruptcy, for example, could help HCFA make certain the home health agency
doesn’t walk away from an overpayment debt owed Medicare.

01G HOME HEALTH COMPLIANCE PROGRAM

Along with the program improvements described above that are largely HCFA’s responsibility,
my office will continue its andits, inspections, and investigations to prevent, detect, and curb-
abuses. However, protecting the integrity of the health care systems requires more than just
investigating past violations of law and punishing wrongdoers. Therefore, we have also engaged
in numerous proactive efforts designed to help the industry comply with Medicare program
requirements by identifying and preventing potential health care fraud. Key among our
preventative efforts has been our attempt to develop compliance program guidance in
collaboration with members of the health care industry.

Earlier this week, on August 4, I released the most recent in a series of compliance guides,
entitled “Compliance Program Guidance for Home Health Agencies.” This guidance, prepared in
cooperation with the Health Care Financing Administration, the Department of Justice, and
representatives of the home health industry, is offered to assist home health agencies in
developing specific measures to combat fraud, waste and abuse, as well as in establishing a culture
that promotes prevention, detection, and resolution of instances of misconduct.

These voluntary guidelines are part of the OIG’s continuing efforts to work with health care
providers to promote compliance with the applicable statutes, regulations, and program
requirements of the federal and other health care programs. In addition to the home health agency
guidance, we have already released the first two compliance guidelines, which focused on the
clinical laboratory industry and hospitals. We intend to provide similar guidance to other industry
sectors, including billing companies, durable medical equipment and hospice in the coming
months, In addition, the O1G has issued fraud alerts, advisory opinions, and other guidance as
part of an ongoing effort to promote the highest level of ethical and lawful conduct by the health
care industry.

Fundamental Elements

The Compliance Program Guidance for Home Health Agencies, like the guidance provided to
hospitals and clinical laboratories, is premised on the OIG’s belief that a health care provider
should use internal controls to efficiently monitor adherence to applicable statutes, regulations,
and program requirements. There are seven fundamental elements to an effective compliance
program.
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Written Policies and Procedures - The development and distribution of written
standards of conduct, as well as written policies and procedures that promote a provider’s
commitment to compliance and address specific areas of potential fraud, such as claims
development and submission processes, cost reporting, and financial relationships with
physicians and other health care professionals and entities.

Compliance Officer - the designation of a compliance officer and other appropriate
bodies ( e.g., a corporate compliance committee), charged with the responsibility for
operating and monitoring the compliance program, and who reports directly to the CEO
and the governing body.

Training - the development and implementation of regular, effective education and
training programs for all affected employees.

Lines of Communication - the creation and maintenance of a process, such as a hotline
or other reporting system, to receive complaints, and the adoption of procedures to
protect the anonymity of complainants and to protect whistleblowers from retaliation.

Disciplinary Guidelines - the development of a system to respond to allegations of
improper/illegal activities and the enforcement of appropriate disciplinary action against
employees who have violated internal compliance policies, applicable statutes, regulations,
or federal heaith care program requirements.

Auditing and Monitoring - the use of audits and/or other evalation techniques to
monitor compliance and assist in the reduction of identified problem areas.

Corrective Action - the investigation and remediation of identified systemic problems and
the development of policies addressing the non-employment or retention of sanctioned
individuals.

Using these seven building blocks, the OIG has identified specific areas of home health operations
that, based on prior Government enforcement efforts and input from industry representatives,
have proven to be vulnerable to fraud and abuse.

Examples of Risk Areas and Preventative Measures

Kickbacks and Improper Referrals. Kickbacks and improper referrals are problems affecting
many segments of the health care industry, and we advise home health agencies to have policies
and procedures in place with respect to compliance with Federal and State anti-kickback statutes,
as well as the physician self-referral law. Arrangements that may run afoul of the anti-kickback
statute include when a home health agency: pays a fee to a physician for each plan of care
certified; provides items or services for free or below fair market value to beneficiaries of federal
health care programs; provides nursing or administrative services for free or below fair market
value to physicians, hospitals and other potential referral sources; or provides salaries to a
referring physician for services either not rendered or in excess of fair market value for services
rendered.
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Medical Necessity of Services. The medical necessity of services provided to patients and billed
to government and private health care insurance programs is another area requiring the scrutiny
under a home health agency’s compliance program. We strongly advise that an agency’s
compliance program ensure that claims are submitted only for services that the home health
agency has reason to believe are medically necessary and were ordered by a physician or other
appropriately licensed individual. Providers should not bill for services that do not meet the
applicable standards. The home health agency is in a unigue position to deliver this information to
the health care professionals on its staff and to the physicians who refer patients. We recommend
that home health agencies formulate policies and procedures that include periodic clinical reviews,
both prior and subsequent to billing for services, as a means of verifying that patients are receiving
only medically necessary services.

Ceoverage Criteria for Reimbursement. In addition to ensuring that claims submitted for
reimbursement accurately represent medically necessary services actually provided, home health
agencies should confirm that such services are supported by sufficient documentation, and i
conformity with any applicable coverage criteria for reimbursement. Our guidance suggests that a
home health agency’s written policies and procedures concerning proper billing should reflect the
current reimbursement principles set forth in applicable regulations. In addition to medical
necessity, particular attention should be paid to issues associated with Medicare coverage criteria
such as homebound status of beneficiary, physician certification of plan of care, and qualifying
services to establish coverage eligibility.

Screening Employees. Since providers of home health services have frequent, refatively
unsupervised access to potentially vulnerable people and their property, the OIG believes that a
home health agency should establish policies concerning whether it will employ individuals who
have been convicted of crimes of violence or financial misconduct, as well as crimes directly
related to the delivery of health care. In our guidelines, we recommend that home health
agencies conduct a background investigation, including a reference check, as part of every
employment application. As part of its compliance program, the home health agency should
prohibit the employment of individuals who have been recently convicted of a criminal offense
related to health care or who are listed as debarred, excluded, or otherwise ineligible for
participation in Federal health care programs. A criminal background screening not only identifies
applicants who may have been recently convicted of serious crimes that relate to the proposed
employment duties, but also may deter those individuals with criminal intent from entering the
field of home health. Slightly over a quarter of the states require, and several home health
agencies voluntarily conduct criminal background checks for prospective employees of home
health agencies.

Potential Risks Related to Prospective Payment. Once the Department of Health and Human
Services institutes the prospective payment system, home health agencies will have to guard
against new types of fraud, abuse, and waste that might arise in such a reimbursement system.
Potential risks may include faiture to report or mischaracterization of a change in patient
conditions used to establish the charge, denial of medically necessary care resulting in under-
utilization, and duplicate billing of charges subsumed within the payment. Accordingly, we have
recommended in our guidance that home health agencies should prepare in advance to implement
policies and procedures to properly address any potential risk areas associated with the
prospective payment system,
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Benefits of the Compliance Program

There are a number of tangible and intangible benefits that can be realized from the voluntary
adoption of compliance measures. Perhaps most importantly, a provider will have taken steps to
ensure that it is operating at a high level of ethical and lawful behavior and thus enhance its
reputation as a good corporate citizen. In addition, an effective compliance program can reduce
a provider’s risk of submitting improper claims, and thus protects the organization from the
disruption and potentially disastrous consequences of a fraud investigation. Finally, in the event
that improper conduct occurs despite the existence of an effective program of compliance, we
consider the existence of an effective compliance program as a mitigating factor when determining
whether to impose administrative sanctions against the organization.

Copies of the Compliance Program Guidance for Home Health Agencies, as well as other
materials developed by this office as part of its effort to identify and curb health care fraud, are
available on the Internet at htip://www.dhhs.gov/progorg/oig.

CONCLUSION

Earlier in my testimony, I mentioned that the vulnerabilities in the Medicare program were so
numerous and pervasive that no one solution would be enough to protect it. The compliance
guidelines which we just issued are, therefore, a part of the battery of remedies that have been
established through legislative or administrative action. One difference between these guidelines
and other reforms, though, is this--they cultivate reform from within rather than from outside of
the home care industry. It is the home health agencies themselves that are best positioned to
guarantee the integrity of their product. We hope that the new initiatives of both the Congress
and the Administration, coupled with our Compliance Program Guidance for Home Health
Agencies, will go a long way to solving the serious problems that have afflicted Medicare's home
health benefit.

This concludes my prepared statement. Twelcome any questions that you may have.

House Committee on Ways and Means
Subcomnmittee on Health -- Hearing: August 6, 1998 Page 12



88

Chairman THOMAS. Thank you, Ms. Brown. You indicated a cou-
ple of examples, and I know in your written text there are a num-
ber of examples, and they seem to be, a significant percentage of
them, from one state.

I know that when you launched your Operation Restore Trust,
you did so initially in just five states, I believe.

Ms. BROWN. That’s right.

Chairman THOMAS. What was the rationale for choosing Florida,
Illinois, Texas, New York, and California?

Ms. BROWN. Those states represented a cross-section of the coun-
try, and a great deal of the Medicare money was spent in those
states. (so) We felt that we could get some experience in looking in
those concentrated areas and then expand to the rest of the coun-
try.

Chairman THOMAS. The assumption would be that the bulk of
the examples that you would have available would be atypical, be-
cause you drew those states initially?

Ms. BROWN. That’s right. They aren’t typical of the proportion of
problems in those states, but only that we have finished those at
an earlier point in time.

Chairman THoMAS. I wanted to make that point, and that as you
do the nationwide examination, unfortunately, you’ll have a num-
ber of examples that you could present from every state

Ms. BROwN. I believe so.

Chairman THOMAS [continuing]. Unfortunately, in the Union.

Dr. Wilensky, this problem is even more difficult for us than
some others that we have tried to deal with, because of the com-
puter situation at HCFA, but also the game that apparently a ma-
jority of my colleagues believe is important to play, and the admin-
istration indicated it was going to be, perhaps, a requirement as
well, and that’s budget neutrality.

The difficulty I think some of us are having is that we could not
believe the lack of information that had been collected, or the use-
fulness of the lack of information that had been collected, when ev-
eryone knew this is one of the fastest-growing expenses in the
Medicare area, so that a lot of what we’ve been doing, frankly, is
guessing.

We are now at the stage where we are examining, if you will, our
first guess, and we need to look at options.

How critical is it, in your opinion, as we look at options to ease
the transition for a longer period of time, now, as Dr. Scanlon indi-
cated, to try to do this in a revenue neutral environment?

Can you move enough parts around to have any kind of a mean-
ingful impact in a revenue neutral environment, or should we look
at possible additions of modest sums, or significant sums, in mak-
ing these adjustments?

How critical is it to do it with no new money, or how critical is
it to do it minimally right for the period we are going to have to
live with, with some addition of funds?

Ms. WILENSKY. If you knew more about either appropriate clin-
ical standards of care in home care, and more importantly, the case
mix that various agencies had, it might be possible to do this in
a budget neutral way, but the fact is you don’t know that.
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So you will be flying blind. You can change the mix of money,
and all you will know is that there will be winners or losers. You
will have no reason to assume that the winners are the good guys
or the agencies that have sicker patients and the losers are the
ones that are profligate in their funds.

Given that that’s the case—and again, I implore you, at one step,
to try to engage in activities that will fix that—you obviously can
make a case for putting a little more money in, both on the
grounds that the surplus seems to be bigger than what was being
anticipated initially, and that the slowdown in spending is greater
than was anticipated in the BBA.

As you know better than I do, that does not give you any auto-
matic call on those funds, but it is something that indicates more
of an impact than was scheduled, not surprisingly. That, of course,
happened at the beginning of PPS for hospitals, as well. The very
first year was a bigger impact.

Chairman THOMAS. I'll borrow the gentlewoman from Connecti-
cut’s question to HCFA.

Do you consider the situation we are in, in dealing with the home
health care, and the ability to maintain adequate home health
care, an emergency situation? Is it a very serious situation? What
kind of a context should we be examining this in, in terms of imme-
diacy of need for action and degree of action?

Ms. WILENSKY. I don’t think there is any indication yet it’s an
emergency. It is somewhere between serious and very serious.
More money is coming out than we anticipated, and that’s a fact.

My understanding is that there is a net increase of agencies,
home health care agencies. There is not any available evidence that
there is either a big dropoff in agencies or an access problem for
the seniors themselves.

The difficulty is, by the time we actually can see either of those,
we will have caused a problem. If you want to take the first step
and say substantially more money is coming out of the system than
we anticipated, we are at least setting ourselves up for a problem,
although there is no documentation yet that we have one. So it is,
at the very least, a serious problem.

Chairman THOMAS. As I indicated at the beginning, we can talk
about examining the blend, but because the variation, intrastate,
is as great or greater than the variation interstate

Ms. BROWN. Correct.

Chairman THOMAS [continuing]. It is extremely difficult, just in
adjusting the blend, to really deal with the problem.

We could deal with the per-visit. Since we changed it from the
mean to the median, we can play with the percentage in that area.

The outlier has been mentioned, just for those who don’t have
the ability to deal with a case mix, either pre or post, and simply
deal with the reality that some folks fall outside it.

Would those be the universe of appropriate examinations? Now,
I know you mentioned a co-pay, and my colleagues here—I've dis-
cussed it with them—are not as enamored with that. Obviously,
that involves a slight behavioral change in terms of choices that
are made.

You indicated a limit, which would limit the impact on lower in-
come. Of course, Medicaid takes care of that bottom end, anyway.
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Have you looked, at all, along the lines of a moratorium in areas
where there clearly appear to be a sufficient number of agencies,
or is that a policy that probably would not be looked at if you could
deal with it in terms of the blend, the per-visit, the outlier?

Ms. WILENSKY. A moratorium on going forward with the pay-
ment, or——

Chairman THoMAS. No, a moratorium on new home health agen-
cies in those areas where—using some criteria for adequateness or
number of agencies.

Ms. WILENSKY. We haven’t. At least, I am not aware of it. Per-
sonally, I don’t think that having a moratorium on a number of
agencies is the way that I would recommend going forward to try
to solve this problem.

Chairman THOMAS. Thank you very much. I believe this is the
first statement that anybody has made today that indicates that
one option probably is one that we ought not to pursue. Thank you
very much.

Ms. WILENSKY. You're very welcome. Let me tell you, there is a
blend that I was having a brief discussion on in terms of what will
be arbitrary changes in blends that might provide some assistance.

That is, rather than the agency national as the primary blend,
looking at the differences in the number of visits that are skilled
nursing versus home health care aides, as a type of a blend on the
grounds that that may be picking up some differences in the case
mix.

The point is, it is possible that, having MedPAC staff work with
some of your staffs, that we might be able to come up with some
short-term interim fixes to try to proxy better than what we have
now in terms of the intensity of need.

Again, I plead with you to try to make sure you have either legis-
lative authority or other pushes to get going on the data. It is im-
possible not to fly blind without it.

Chairman THoOMAS. Is our time frame that I tried to indicate—
doing a lot of heavy lifting over August, so that when we come back
in September, we will have to the best of our ability, the solution
that is the best that we can provide on a bipartisan basis—an ap-
propriate time frame?

That is, we need to respond as soon as possible, notwithstanding
the desire the longer we go the better info we have?

Ms. WILENSKY. The fact is, you don’t have much information, and
you're not going to have it in the next few months, so you might
as well come up

Chairman THOMAS. Just let me interrupt you, and underscore
that, in looking through what we had mandated, it isn’t until Octo-
ber 1, 1998 that the home health care agencies are required to
specify by code to the Secretary the length of the service visit in
terms of 15-minute increments, so we don’t even know the length
of the visits.

Ms. WILENSKY. And we know, of course, nothing about the con-
tent.

Chairman THOMAS. The content of the visits. That kind of under-
scores what we do. The point is, though, that if we wait longer, we
are not really going to have any more resources available to us for
making a better judgment on the changes that might be needed.
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Ms. WILENSKY. In terms of the short-term options, I think you
will have as much as you’re likely to have when you come back in
the fall, and as you know the calendar as well as I do, if you don’t
do something then, it will be at least until the springtime before
you can do something. I don’t know that you will have substan-
tially greater substantive information in terms of intensity or con-
tent by that time.

So my recommendation is, if you re interested in moving ahead,
moving ahead in September is as appropriate as waiting another
five months.

Chairman THOMAS. My assumption is you believe that we should
be interested?

Ms. WILENSKY. I think that, because of the magnitude of the
change, the potential for doing things you didn’t intend is greater
than if it had been about the amount you expected.

Chairman THOMAS. Thank you very much. Mr. Stark.

Mr. STARK. No questions.

Chairman THOMAS. The gentlewoman from Connecticut.

Mrs. JOHNSON. Thank you. I was interested in your comments
about a moratorium.

You know, the Dartmouth studies show, in their comparison of
Boston and New Haven, that the availability of services definitely
influences the amount of services delivered, and that that amount
can’t always be correlated with quality of care.

So it does seem to me that, first of all, we certainly can look at
the kinds of savings that would be realized if high-resource, high-
utilization regions were constrained to a lower-resource, lower-utili-
zation pattern. Look at New Haven and Boston. You know, there
are some things that you can learn.

The question I would ask you is twofold.

First of all, what do we know about the payment rates of the new
agencies? Do we know that, on average, or whatever, that the new
agencies coming in are coming in at higher reimbursement rates—
I think this is generally true in my part of the country—as opposed
to the older agencies that are there?

If that is the case it is an overall loss to Medicare to have older,
lower-cost providers leave the market and higher-cost new pro-
viders come into the system.

We need to look at who is coming in, what is it costing us, who
is going out, and are they going out because they are low-cost, effi-
cient providers, because that is not in our interest. In that case, we
might want to have a moratorium in areas where there is already
a high level of providers.

Then I think this issue of looking at what are the other services
we are paying for in those areas is important, so that we can set
home health care costs in the context of other services.

I would hope that you wouldn’t dismiss the possibility of a tar-
geted moratorium until PPS goes in, as one of the possible tools in
constraining costs and, frankly, freeing up the dollars we definitely
need if we are going to solve this problem.

If we are not going to use any of the surplus, then there has to
be—and you can’t solve this problem budget neutral. Then you're
just going to shift around the pain. If you’re going to have some



92

new money to put in, you're going to think about where it’s going
to come from.

It seems to me a moratorium in the dense, high-resource areas
has some merit.

Ms. WILENSKY. You raised several issues. Let me try to briefly
respond to them.

There is some dispute about whether availability of services
drives demand. If it did, we wouldn’t have hospitals at 60 percent
occupancy. It is much more complicated than just if they’re there,
people will come.

The second issue is that variations exist all over Medicare, as
they do all over health care, and to try to respond to them in one
sector without looking at variations in other part of Medicare is
very, I think, dangerous.

We have enormous variations in the service of care—Mr.
McDermott raised this earlier—in terms of Florida and California
versus the state of Washington and the state of Oregon and the
state of Minnesota, for example.

The whole issue of should we narrow the amount that Medicare
allows for in terms of variation in practice style, and at which level
should we aim for, is a serious issue, one that MedPAC and its
predecessor commissions dealt with, and I think it is an important
issue for the Congress to deal with.

We have to be very careful to look at home care as the only serv-
ice in which you are really doing, because the fact is, states differ
in terms of how much home care they use vis-a-vis physician care
and hospital care and skilled nursing care, and I think to put a
moratorium in one area alone is to ask for difficulties, because it’s
not the broader context.

Finally, if it is really only the concern that new agencies are get-
ting paid at higher rates and some of the older agencies that may
be exiting, although we don’t know much about older agencies
exiting and whether they are efficient, you could, of course, pay
them at the lower cost. You can have the payment for new agencies
at whatever payment level you want.

Rather than put a moratorium on, if you think that the newer
agencies are getting paid too much, there are ways to fix that.

Again, I spoke, obviously, not on behalf of the commission, in re-
sponse to Mr. Thomas’s comment, but on behalf of myself as a mar-
ket economist, and I don’t think moratoriums are a good way to go.

Mrs. JOHNSON. I appreciate, particularly as a market economist,
why you would not be interested in moratoriums. But we are talk-
ing about an interim between now and a payment system that we
think will be more sensitive to the product that we’re trying to de-
liver and the price of that product.

There is a macro difference. I mean, there are certificate of need
states. Mine happens to be one, too.

To look at the configuration of the services, not just home care,
but the others, in those states versus other states—we certainly did
find, when we looked at specialty care and Medicare, that there
was a very different use of specialists and number of second, third,
fourth, and fifth opinions in areas where those services were easily
available.
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It does seem to me, at a time when we are under such enormous
pressure, that it is at least something that we have to look at.
Maybe we don’t call it a moratorium. Maybe we look at it in the
certificate of need context.

Ms. WILENSKY. Of course, MedPAC would be glad to respond to
any request for an analysis on this issue that we would have.

Mrs. JOHNSON. Thank you.

Chairman THoOMAS. Thank you very much. Does the gentleman
from Maryland wish to inquire?

Mr. CARDIN. Yes. Thank you, Mr. Chairman. I thank the panel-
ists for their testimony.

Dr. Wilensky, I accept your characterization that the situation is
somewhere between serious and very serious, as it relates to the
entire circumstances on home health reimbursement under the in-
terim payment system.

As related to me, I think it has reached the critical or emergency
stage in some places. Let me just give you a few of the examples
that have been given to us, and get all of your input here.

There are many areas that, because we are using historical agen-
cy-specific costs, to such a high degree, that where agencies has al-
ready brought down the costs, they are being more adversely im-
pacted than in those areas of the country that have had higher uti-
lization and costs.

In those areas, we have reached the critical point, because of the
reliance on the agency cost data, and it cries out for some change
in the mix immediately.

We also have problems in rural areas, that the per-visit limit is
so conservative, that there is need for a change there if we’re going
to be able to provide services in rural areas, where the number of
patients that you can see in a given day is much less than in other
areas.

Thirdly, for those agencies that have made special efforts on dif-
ficult patients, the outliers, having some form of an outlier pay-
ment seems to make some sense on an emergency basis, in order
to be able to continue this type of service.

I agree with Mrs. Johnson that to try to do this without putting
more money into the system is going to be impossible.

First of all, as you pointed out, Dr. Wilensky, the dollars have
already been stretched more than we thought they would be, and
there is at least some indication that there we have gone too far.

Secondly, the politics of trying to deal with taking money from
someone to pay others just won’t work. We’re going to have to come
up with some new money in this area.

My point—and I would like to get all of your reactions, if I
could—is that I think we’ve passed the very serious situation, as
it relates to these three specific points in some agencies and that,
if we don’t take action quickly, we do run the risk, in areas of our
country, of seeing services actually be eliminated and not available.

Ms. WILENSKY. There is some question that, if you wait until you
can document the problem, you will, in fact, have gone much far-
ther than I believe that you wish to.

On the other hand, we clearly, as I said, don’t have any national
system, and it is much easier to do it if it is not budget neutral,
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particularly when you don’t have very good information on which
to take money out of the pie.

The outlier payment, I think, is actually not one I have given a
lot of thought to. Personally, I think it is one, particularly if you
were to demand more information to justify the outlier payment,
that might help in the short term, while we are getting better data.

It is a very skewed distribution of monies in home care. As I
mentioned earlier, something like 15 percent of the patients use, or
the beneficiaries, use more than 150 visits, but they account for a
very large amount of the dollars.

That means that you actually might be able, depending on
whether you used number of visits or the cost per visit, or either,
as an outlier potential, to demand supporting data for these cases,
so at least you would have a little better sense that, in the outlier
payments, that you had some idea about what you were paying for,
although you didn’t know compared to what.

I think that might well be a way to start, while we go collect bet-
ter data.

Mr. CARDIN. Dr. Scanlon, if we wait and do nothing, what is the
risk here? Are there going to be agencies that are going to close?
Are there going to be services that are not going to be provided?

Mr. ScANLON. Both could potentially happen. I think that, as you
have indicated, the issue is localized. It applies to particular agen-
cies; it may apply to particular areas, and that’s where the concern
needs to be.

As Dr. Wilensky indicated, we have been operating without infor-
mation. We have a payment system that is designed with very few
refinements, and it impacts unevenly across agencies.

For the agencies that are seriously affected, some are critically
affected, and they believe there is a crisis today, not at some point
in the future.

More generally, with regard to access and quality of services
overall. I agree that we are not at a crisis point now.

Mr. CARDIN. Could any of you help me? On the three areas that
I mentioned, am I right on those three areas to be concerned
about?

Is there a priority within those three that is more critical than
others? Are we in more danger in rural areas, more danger on dif-
ficult patients, or will there be more problems because we’re using
flhe glistorical cost in the formulas? Is there any relative concern

ere?

Ms. WILENSKY. Those are the areas that you would think to look
at. Again, to the best of my knowledge, there is no information sug-
gesting we have a problem now.

The rural areas we worry about, because of the density, lack of
density; the very sick patients, because in this and other areas,
health care is so concentrated. Although there has been so much
rapid growth and spending in this area that it is hard to feel like,
early on, this is an industry that has been strapped for funds.

Again, there are probably some agencies in some parts of the
country that are very low-cost, and that will find themselves in dif-
ficulty. I can’t give a response whether or not, in order to protect
them, to put in money in a generalized way.

Mr. CARDIN. Thank you, Mr. Chairman.
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Chairman THOMAS. Thank you. The gentleman from Louisiana.

Mr. McCrgRY. Thank you, Mr. Chairman. Dr. Wilensky, I would
like for you to explore with me—because I know you have, in your
various capacities over the last few years, looked at this—explore
with me the possibility of instituting a co-pay for home health serv-
ices, or instituting an option for home health agencies to impose a
co-pay, if they so chose. Do you have any thoughts on that?

Ms. WILENSKY. Yes.

Mr. McCRERY. And if possible, a partial solution to the problem
we find ourselves in?

Ms. WILENSKY. I believe in a co-pay for two reasons, particularly
one that is rather modest, and that is subjected to an annual limit,
so that, for the small numbers who have a great number of visits,
it is not imposing a major burden.

In the first place, I think that it will help in some of fraud detec-
tion. It focuses attention in a way that doesn’t always occur when
you have a free service, so I think it would assist in some of the
activities that the inspector general has been concerned with.

In the second place, it gives you a little money. That is, if you
allow for a co-pay, either on an optional or a regular basis, it would
give you a little more money to distribute elsewhere, and it will
have or it may have, depending on how you define it, some impact
on behavior.

Again, as you know, there has been a very rapid increase in the
number of users and in the number of visits per use, basically a
doubling over a few years, and while that appears to have slowed
down in 1997, you have a lot of years for which that was growing
like crazy.

I think it is a way to try to provide you with some additional
funds, and also try to have some involvement by the patient.

I and MedPAC commissioners were concerned that it not be too
burdensome for the elderly. Therefore, we were talking about a
modest, in the neighborhood of $5, subjected to an annual limit of
maybe a couple hundred dollars, so that the people who have these
extensive numbers don’t get materially impacted.

Mr. McCRrERY. Thank you.

Chairman THoMAS. I thank the gentleman. The subcommittee
will stand in recess until about 20 minutes until 1:00, at which
time we will be pleased to entertain the last panel. Thank you very
much.

[Recess.]

Chairman THOMAS. I want to thank the last panel for their pa-
tience, but I assume they have an ongoing interest in the subject
matter.

I would call Jerry Knight, chief operating officer of the Visiting
Nurse Health System, on behalf of the Visiting Nurse Associations
of America; Mary Ann Brock, owner and administrator, Guardian
Homecare, Bellaire, Texas, on behalf of the Texas Association for
Home Care; John L. Indest, chief executive officer, Health Care Re-
sources, New Iberia, Louisiana, on behalf of Home Care Association
of Louisiana.

Ruth Odgren, vice president of Operations, Visiting Nurse Serv-
ice System, on behalf of the Tri-County Visiting Nurse Association,
Plainfield, New Jersey; and Denise Palsgaard, president, California
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Home Care and Hospice, Inc., Merced, California, on behalf of the
National Association for Home Care.

Thank you all. Any written testimony that you have will be made
a part of the record.

I would ask you, in the time frame that you have, if you would
address us, hopefully, on the specifics as we indicated, of any po-
tential solutions, and I would hope that the solutions do not totally
consist of a moratorium, to go back two, three years ago, pretend
the current trends don’t exist, or any of those kinds of options.

With that, why don’t we just start with you, Mr. Knight, and
we’ll go right across the panel.

Let me, before you begin, indicate these microphones are very
unidirectional. You have to pull them down and speak directly into
them. Thank you.

Mr. Knight.

STATEMENT OF JERRY KNIGHT, CHIEF OPERATING OFFICER,
VISITING NURSE HEALTH SYSTEM, ATLANTA, GEORGIA, ON
BEHALF OF THE VISITING NURSE ASSOCIATIONS OF AMER-
ICA

Mr. KNIGHT. Mr. Chairman and members of the subcommittee,
my name is Jerry Knight, and I am chief operating officer of the
Visiting Nurse Health System in Atlanta.

Founded in 1948, VNHS is the largest not-for-profit home health
agency in Georgia, providing care to over 20,000 patients annually.
We are a very cost-efficient agency, and let me tell you what that
means.

According to 1995-1996 Medicare cost report data, our Medicare
home health program cost per patient was $2,084, compared to
Georgia’s statewide average of $5,054. In 1997, our number of
home health visits per patient was 38, compared to the national av-
erage of 80 visits per beneficiary.

Our low utilization is not an accident. It is an intended outcome
for our organization. This has meant over $5 million in savings to
the Medicare program over the prior five years.

In fact, it is this very philosophy that has created the serious fi-
nancial problem for our agency, and many others that have been
efficient providers. The interim payment system penalizes VNHS
for its cost-consciousness.

I am pleased to present recommendations of the Visiting Nurse
Associations of America, an organization of nearly 200 members
and nearly $4 billion in revenues annually, on how Congress can
address this problem.

The VNAA and VNHS are grateful to you, Mr. Chairman, for
holding this hearing and for your commitment to act this year. Re-
finements to IPS are even more critical today because of the ex-
pected delay of the Medicare home health prospective payment sys-
tem.

We are also grateful for the support of so many Members of Con-
gress for legislation that tries to address these problems.

Two IPS provisions are problematic, and must be addressed now:
one, the formula for calculating the agency-specific per-beneficiary
cost limit; and second the reduced per-visit cost limit.
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We estimate that at least 50 percent of our members are affected
by the new per-beneficiary limit, while another 25 percent are sub-
ject to the lower per-visit limit.

The impact of the per-beneficiary limit is harsh. Many agencies
will actually be reimbursed on the basis of their calendar year 1993
cost. VNAA now estimates that its members will experience aver-
age reductions in payments of 25 percent.

We can’t compromise patient care and outcomes and quality, and
may be forced to make tough decisions about our participation in
the Medicare program.

The other primary problem is the low per-visit cost limit in BBA
1997, which penalizes agencies that have had higher per-visit costs
but low numbers of visits and low overall per-patient costs. This is
where it hits home, Mr. Chairman.

For example, it costs VNHS, in the aggregate, close to $80 to
make a home health visit. Under IPS, we will be reimbursed $8
less than our cost per visit. In 1998, we anticipate a loss of over
$2 million from the 267,000 projected Medicare visits because of
this reduced per-visit cost limit.

Here are VNAA’s specific recommendations on how to amend
BBA 1997 to address these concerns:

First, change the formula for the per-beneficiary limit to a blend
of 75 percent national and 25 percent regional, retroactive to Octo-
ber 1, 1997.

I must stress at this point that retroactivity is an extremely im-
portant issue to the organizations we represent and to my par-
ticular agency.

This must be based on fiscal year 1994, as we heard earlier, be-
cause HCFA apparently cannot calculate a new base year because
of its Y2K difficulties. Therefore, it is very important to update
these numbers by the home health market basket index in each of
the four years between fiscal year 1994 and fiscal year 1998.

Second, raise the per-visit limit to 112 percent of the mean, the
pre-1997 level.

Third, because PPS will be significantly delayed, eliminate the
imposition of the 15 percent payment reduction that is now sched-
uled for October 1, 1999.

We understand that the need to maintain budget neutrality may
affect Congress’s ability to act on this last issue until next year.

Changing the per-beneficiary limit formula affects different agen-
cies in diverse ways. VNAA believes that a transition might be con-
sidered as agencies move to a more appropriate per-beneficiary
limit formula, as well as an outlier provision for those organiza-
tions that care for unusually high-cost patients.

VNHS, and our VNAA colleagues in New Orleans, Dallas, Hous-
ton, and other Sunbelt cities, are proof that cost-effective and medi-
cally effective home health care is alive and well in the South. If
we can do it, why can’t other agencies?

If VNAs and other cost-effective providers are the model you
want for Medicare for the future, then act on our recommendations
this year.

We have been gratified that you, Mr. Chairman, and other Mem-
bers of Congress, have been willing to listen to VNAA’s concerns
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about IPS, and we look forward to developing a workable solution
this year.

In addition, we are willing to bring some of our top financial
folks from around the country to work with the subcommittee, then
HCFA, to work out the details of some of the issues that have been
troubling us all morning.

This concludes my testimony, and I would be happy to answer
any questions.

[The prepared statement follows:]
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M. Chairman and Members of the Subcommittee:

My name is Jerry Knight, and I am Chief Operating Officer of the Visiting Nurse Health System
(VNHS) in Atlanta. Founded in 1948, the Visiting Nurse Health System is an accredited,
community-based home health organization that provides care to over 20,000 patients annually
in the Atlanta metropolitan area. VNHS is the largest not-for-profit home health care company
in Georgia. We provide comprehensive medical and hospice care and social services to the sick,
elderly and individuals with disabilities. Our mission is to provide care to all patients regardless

of their ability to pay. In 1997, VNHS provided over $13 million of uncompensated care.

VNHS is the preferred provider of home care for a majority of hospital systems and managed
care companies in Atlanta because of our compassionate, ethical and cost-effective reputation.

According to 1995-96 Medicare cost report data, our Medicare home health program cost per
patient was $2,084 compared to Georgia's statewide average of $5,054. In 1997, our number of
home health visits per patient was 38 compared to the national average of 80 visits per
beneficiary. VNHS has invested in training and technology that assist our staff in promoting
independence and self care to our patients and their families. Our definition of quality can be
described as the intersection of acceptable outcomes, satisfied patients and fiscal responsibility.

Our low utilization is not an accident—it is an intended outcome for our organization. This
approach is not new for our agency, but has been in place since the early 1990’s. In fact, it is this
philosophy that has created the serious financial problem for our agency and many others that
have been efficient providers. The IPS per beneficiary limit formula penalizes VNHS for its cost
consciousness. Those agencies that maximized revenues in the early years of this decade are the
beneficiaries of the formula. We believe this is the wrong signal to this industry and diverts the

efforts of Congress and the home health industry to reengineer the Medicare home health benefit.

1 am pleased to be here today to present the recommendations of the Visiting Nurse Associations

of America (VNAA) on how Congress can respond to the current challenges facing VNAA
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members as the Health Care Financing Administration (HCFA) implements the Interim Payment

System (IPS).

VNAA is the national association of 187 Visiting Nurse Agencies (VNAs) , which operate 400
units across the nation. Our members created home health caré over one hundred years ago, and
it is our hope and intention to provide high quality home care for at least the next hundred years.
Our members are not-for-profit, community-based agencies, and we are proud of the fact that
VNAs are low cost, high quality providers of home health care services. Visiting Nurse
Agencies care for nearly 10 million people every year and represent 25% of all not-for-profit
freestanding home health care services in the United States. Like the VNHS, VNAS' costs are
generally well below state, regional and national averages. In 1995, VNAs generated almost $4

billion in total patient revenues.

The VNAA and the VNHS are grateful to you, Mr. Chairman, for holding this hearing in order to
discuss refinements to IPS so that it serves as an effective bridge to a prospective payment
system and achieves its intended goals of rewarding cost-efficiency, controlling expenditures,
and preserving beneficiaries’ access to needed home health services. Refinements to IPS are
even more critical today because of the expected delay of the Medicare home health prospective
payment system (PPS). VNAs believe that implementation of PPS will provide incentives to
providers to deliver only the necessary amount of medical care in order for patients to achieve
the best outcomes for their conditions. However, we are very concerned that HCFA’s Y2K
problems will significantly delay the move to PPS. Thus, the home health industry will need to
be on IPS for a much longer period of time. Making adjustments at this time is essential if

historically lower cost agencies are to continue to serve the patients in their communities.

IPS was put in place to control spending and over-utilization of the benefit during the transition
to prospective payment. Data from HCFA's Office of the Actuary show that not only is IPS
controlling expenditures, it is exceeding its goal. According to HCFA, fiscal year 1998 home

health expenditures will be at least $500 million less than FY 1997, totally $17.3 billion. Mr.

2
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Chairman, VNAA would like to make clear that we support the overall goal of IPS and do not
favor its repeal. We agree with Congress that the problems that had developed in the system had
to be addressed in a fundamental way to preserve the benefit. However, VNAA believes that IPS
must be changed this year to correct the provisions that have unintentionally threatened the
survival of VNAs and other low-cost home health providers. » Without immediate action, more
VNAs will be forced to close their doors, discontinue participation in the Medicare program, or

to layoff essential staff and cut programs.

To date, seven VNAs have closed and other closures are pending. All these agencies were
providing essential services in their communities. They simply could not continue under the
current IPS. The VNHS of Coastal Georgia in Savannah -- the oldest home health care agency in
the Southeast - closed its doors effective July 31, 1998, because it was particularly hit hard by
the per-beneficiary limit. In 1997, this agency served 306 patients. The VNA of St. Louis
decided to stop treating Medicare beneficiaries because it could not sustain a 45% reduction in
Medicare reimbursement. Because the VNA of St. Louis was the only home health agency in the
community receiving United Way funding, its discontinued participation in Medicare leaves a
tremendous void for indigent patients. We do not believe that Congress wanted to place these
agencies and their patients in these kinds of situations. I want to emphasize that this problem is
not limited to VNAs, but affects all home health agencies that have an average cost per patient
below their regional average. This includes organizations such as Easter Seals, county public
health departments providing home health care, hospital-affiliated systems, and for-profit

agencies that have been efficient Medicare providers.

Two IPS provisions are problematic and need to be addressed this year: 1) the formula for
calculating the agency-specific per-beneficiary cost limit; and 2) the reduced per-visit cost limit
now set at 105% of the median. We estimate that at least 50% of our members are affected by

the new per-beneficiary limit, while another 25% are subject to the lower per-visit limit.

The impact of the statutory formula for the per-beneficiary limit is very harsh for VNAs and for

3
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all other low-cost providers. Because the formula is based primarily on an agency's FY 1994
costs, low-cost agencies that were actively controlling costs during this period now have very
low limits. Many of these agencies, such as the VNHS, will actually be reimbursed on the basis
of their calendar year 1993 costs. Those agencies that had high-costs during the base year now

receive much higher cost caps. Instead of rewarding efficiency, the formula rewards high costs.

‘When the House-Senate Conference was considering the home health provisions of the BBA'97,
VNAA urged that the per-beneficiary formula be based on a minimal blend of 50% regional or
national data. We realized even then that a formula that used a significant portion of agency-
specific data would penalize the historically low-cost providers. However, in the context of that
conference, our recommendation was not accepted. The Senate proposed a new limit based
entirely on agency-specific data, while the House position mirrored the final outcome. -At that
time, we could only anticipate the outcomes of the formula because reliable information was not
yet available. VNAA now estimates that its members will experience average reductions in
payment of 25 percent. For agencies that have traditionally been very cost-effective, there is
little room to find new efficiencies of that magnitude without affecting essential patient care

services.

The other primary problem is the low per-visit cost limit included in the BBA'97, which
penalizes agencies that have had higher per-visit costs, but low numbers of visits and low overall
per-patient costs. For example, it costs the VNHS, in the aggregate, close to $80 to make a home
health visit. Under IPS, we will be reimbursed $8 less than our costs per visit. In 1998, we
anticipate a loss of over $2 million from the 267,000 projected Medicare visits because of the
reduced per-visit cost limit. We believe that this is a direct penalty on our efforts to keep
Medicare costs down. As mentioned above, our average cost per patient and number of visits per

patient are significantly below state, regional and national averages.

Nationally, per-visit costs have remained relatively constant under the previous limits, having

increased less than 5% in the past seven years. Increasing the per-visit cost limit to its pre-
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BBA'97 level should not lead to a significant increase in home health spending.

Here are VNAA's specific recommendations on how to amend the BBA ’97 to address these
concerns. First, change the formula for the per beneficiary limit to a blend of 75% national and
25% regional data, retroactive to Oct. 1, 1997. This must be bbased on the fiscal year 1994 cost
data since HCFA apparently cannot calculate a new base year because of its Y2K difficulties.

Therefore, it is very important to update these numbers by the home health market basket index

in each of the four years between FY 1994 and FY 1998. Second, raise the per visit limit to

112% of the mean, the pre 1997 level. Third, eliminate the imposition of the 15% payment
reduction that is now scheduled for Oct. 1, 1999. Under any IPS formula, some agencies are
going to see significant revenue problems that will bring many of them to the edge of
bankruptcy. The 15% reduction will be more than enough to push many of them past thé failure

point. We urge a careful reconsideration of this issue.

We have tried to develop recommendations that can be budget neutral. That has also been the
goal of H.R. 3567, the Medicare Home Health Equity Act of 1998, and S. 1993, the Senate
companion legislation. These bills incorporate many of our recommendations. H.R. 3567 was
introduced by Congressman Michael Pappas (R-NJ), and enjoys the bipartisan support of 99
other House Members. S. 1993 was sponsored by Senator Susan Collins (R-ME), and she has
been joined by 24 of her Senate colleagues. VNAA deeply appreciates the support of
Congressman Pappas, Senator Collins and the Members who have cosponsored this legislation.

‘We understand the need to revise the language of the bills to address the implementation
problems identified by HCFA and to maintain budget neutrality. We are prepared to work with
this Subcommittee on any refinements that may be needed in order to allow Congress and HCFA
to act this year. It is VNAA's goal to achieve a workable IPS formula so that our members can

continue to serve Medicare patients without breaking the 1997 balanced budget agreement.

We realize that changing the IPS per beneficiary formula affects different kinds of agencies in

the various regions of the country in diverse ways. One of the challenges facing this

5
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Subcommittee is how to accommodate as many legitimate concerns as possible without straying
too far from the original goals of IPS. The introduction of H.R. 4370 by Representatives
Coburn, McGovern and Weygand, and other Members, is an important step in the effort to
identify the middle ground. VNAA appreciates these Members” energetic efforts to advance

resolution of this problem.

As the Subcommittee evaluates possible solutions, VNAA believes that a transition should be
considered as agencies move to a better per beneficiary formula, like the one in H.R. 3567. This
may have particular value considering the expected delay of the PPS. We believe that the 75%
national/25% regional data makes sense as the basis for the IPS formula, but introducing it over a

2-3 year time frame deserves careful consideration.

Since everyone, including VNAA, is grappling with the need for some kind of outlier system to
protect agencies with unusual patient mixes, a transition may help. HCFA says it cannot
implement an outlier because of the Y2K problems. A transition would allow deferral of the

outlier until a time when HCFA can deal effectively with the data issues.

Retroactivity is critical if agencies are to get any relief this fiscal year. We have heard from
many sources that HCFA can’t implement a retroactive provision. However, we believe that the
issue needs to be more carefully researched. Since cost reports are audited and adjustments made
after the close of the cost year, why can’t retroactivity be exercised through that audit
mechanism? For this one time, the fiscal intermediary could treat the cost report like a tax return
and make an appropriate adjustment based on actions that Congress takes now. Agencies that
would face repayment situations could be given extended payment plans with no interest or
penalties. Agencies that would benefit from the revised formula would know that some relief

would be forthcoming, and that recoupment of losses will be possible.

It has been argued that our proposed formula change will somehow harm patients served by high

cost agencies. Some allege that high costs are not always a sign of inefficiency or inappropriate
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practices. It is argued that these high costs may reflect a more severe case mix than those
experienced by the lower cost agencies. Let me respond by noting that neither the General
Accounting Office nor the Inspector General for the Department of Health and Human Services
has been able to attribute the vast disparity in Medicare home health spending to case-mix or any
other factor. Our own experience speaks for itself. VNAs throﬁghout the country have provided
high quality home health care for the full range of patients at very cost effective rates. Our
patient outcomes are excellent. In most communities, we are the providers of last resort, taking
the most difficult cases regardless of ability to pay. Frankly, we believe that nay home health
agency that exercise proper management and follows standard care protocols should be able to
provide services at costs comparable to our own. However, we have included in our

recommendations to Congress an exceptions process to address extraordinary situations.

VNAA’s recommended changes have been criticized as promoting a regional formula fight, one
that pits states and regions against each other. However, our own analysis concludes that the
average home health agency in seven out of nine HCFA census regions would fare better under a
75/25 national/regional per beneficiary formula using FY 1994 data updated by a full home
health market basket index, than under the current IPS formula. Since all new agencies move to
a national average per beneficiary limit, they would see improvement from our proposed formula
since the national average would increase. States with many new agencies, like Texas, would
benefit significantly compared to the HCFA figures. Finally, the change in the per visit limit
also helps agencies with high per visit costs, but with fewer visits per patient. This pattern is
common in states like California where aggressive managed care plans have limited the number

of visits that could be provided.

Our recommendations do not result in a regional battle. Any conflict would be between high
cost and low cost agencies. We think Congress intended to put pressure on high cost agencies,
and our recommended changes in the IPS formula would accomplish that goal. A criticism of
this approach is that changing the per-beneficiary formula will create new “winners” and

“losers”. It is important to note that our recommendations would create far more winners than
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losers. As referenced earlier, we know that the average agency in seven out of nine HCFA
census regions would be better off under a 75% national/25% regional formula using the

proposed per-beneficiary formula. The losers under the current IPS formula are those agencies

that have consistently been fiscally responsible providers in the Medicare program.

We have been gratified that you, Mr. Chairman, and other Members of Congress has been
willing to listen to VNAA’s concerns about the IPS formula, and we look forward to developing
a workable solution this year. While VNAA has strongly articulated it own views on how the
formula could be improved, we are ready to work with the Members of this Subcommittee to
find a formula that addresses the different concerns of each Member and ensures that Medicare

beneficiaries continue to have access to high quality home health care.

If Congress acts this year on our recommended changes to IPS, VNAs and other cost-effective
agencies will be able to meet the needs of all patients, whether long or short-stay, or high or low-
cost. We urge the Subcommittee to act soon, and we look forward to the opportunity to work
closely with you on changes to IPS that will ensure that Medicare beneficiaries continue to

receive medically-necessary home health care.

This conclude my testimony. I will be happy to answer any questions the Members of the

Subcommittee may have.
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Chairman THOMAS. Thank you very much, Mr. Knight.
Ms. Brock.

STATEMENT OF MARY ANN BROCK, PRESIDENT, ADMINIS-
TRATOR AND CO-OWNER, GUARDIAN HOMECARE, INC,,
HOUSTON, TEXAS, ON BEHALF OF HERSELF AND THE TEXAS
ASSOCIATION FOR HOME CARE

Ms. BROCK. Thank you very much. I agree with you that we need
to find a solution. I thank you, Mr. Chairman and members, for
this opportunity. I am in Washington on a mission.

Chairman THOMAS. Ms. Brock.

Ms. BrOCK. Yes.

Chairman THOMAS. If you can turn your head, would you move
the mike? It is very unidirectional.

Ms. BrROCK. Yes, sir.

Chairman THOMAS. Thank you.

Ms. BROCK. Thank you, Mr. Chairman and members, for this op-
portunity. I am in Washington on a mission. I am representing my-
self as an owner of Guardian Home Care, a typical independent
owner of a small agency, and the 1,200 agencies that are members
of the Texas Association for Home Care.

I have approximately 100 patients on service, and 60 full and
part-time employees who have already been adversely affected by
IPS.

I believe we do have an emergency situation. I believe you are
going to have at least 75 percent of the agencies in Texas closing
within the next month or so.

When we talk about closing, we are not talking about closing and
then reopening, as you mentioned earlier, but closing and staying
closed. Texas is not a CON state, as we were asked earlier.

I agree with Mr. Hash from HCFA that this is a situation that
is much more complex than originally thought out. That 75 percent
of our agencies close that means that we will not be able to make
payroll, that we will not be able to pay our bills, and that we have
financial obligations that we will not be able to meet. We will go
into bankruptcy, both corporately and personally.

I think that we need to look for a reasonable solution, and look
at all the different issues with the transition period.

I believe that we are guessing and that we are flying blind at
this point, and that we need to have a transition period to discuss
all the different options, so that we don’t come up with a plan that
we would have difficulty implementing, and becoming the same
problem that we’re in now.

When we discuss the 12-month repayment schedule that Mr.
Hash discussed earlier, there are a lot of agencies that are not
meeting payroll now, and they may not be able to meet a 12-month
repayment schedule.

You've discussed fraud and abuse on occasion, many times. I be-
lieve that we have a zero tolerance and that we support the compli-
ance mandates and criminal history checks for all employees.

We need to move to PPS as soon as possible—the costs, due to
a desire to be profitable and manage quality through clinical out-
comes monitoring.
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I agree with Congresswoman Johnson’s concern that HCFA does
not have a plan, and the committee, without involvement of the
home health agency sector, encapsulizes the information without
good implementation projections.

I believe that we need to have a 75 percent national and 25 per-
cent regional for all agencies, with no pre and post-1994 issues. We
need to treat all agencies equally in a community, with the same
per-beneficiary, per-patient limits.

We need to have outliers based on diagnoses, such as insulin-de-
pendent diagnosis or COPD. Those are patients that are high-utili-
zation, high-cost.

When we talk about the outliers—and Mr. Hash referenced the
fact that the outliers could be reimbursed on the end of the year
cost report, that’s going to cause a big cash flow problem, and I
don’t think that that would work at all.

The retroactive implementation will close agencies. Going back to
the 10-1-1997 cost limits per patient, per beneficiary, is undoubt-
gdly going to close agencies across Texas and across the United

tates.

The patients should not be forced to go to a higher per-bene-
ficiary, per-patient provider, but should be allowed to select a home
health agency by quality.

I think that we should use the surplus to manage IPS, and take
some of those funds in order to help the problems that we have
now.

I think that we should cut costs. I think that we should tighten
homebound status and institute guidelines.

I think that co-pays, when we go into PPS, are realistic. I think,
at this point, when you have patients that you are talking about
$5 co-pays, they’re not going to be able to afford to do that.

I think that we need to look at the patient issues. We're going
to have a lot of patients that are in nursing homes and emergency
rooms and go into the hospital prematurely, because they’re not
being taken care of properly at home.

We have insulin-dependent diabetics that are real committed to
their independence and staying at home, and so are their families,
and they’re going to end up in a critical situation and end up in
the emergency rooms.

I think that we need to look at increased access and substantial
savings, already realizing expected—excuse me.

I think that we need to look at the 15 percent on 10-1-1999, and
go ahead and use some of the already realized savings to that
point, look at the decrease in utilization and the cost savings that
we have already achieved, and use that to offset some of the per-
centage.

I don’t want to create new winners and losers. Dr. Scanlon men-
tioned that less than efficient agencies might be rewarded if we use
the system that we have now, or possibly in a new system.

In Texas, the length of stays in hospitals has decreased over the
last five years. Nursing home admissions have been flat.

In Texas, we have the highest number of poverty-level elderly in
the country, and I think that is one of the reasons that we have
high utilization in Texas. Those patients are committed to inde-
pendence and they want to stay at home.
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Thank you very much, and I appreciate you letting me speak. I
think that we need to work towards a solution for IPS that is not
going to close down all the agencies throughout the United States.
Thank you.

[The prepared statement follows:]
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Testimony of Mary Ann Brock
Owner, Guardian Homecare, Inc.
Houston, Texas

Before the House Ways and Means Subcommittee on Health
August 6, 1998

Representing herself and the Texas Association for Home Care
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Mary Ann Brock

Mary Ann Brock is President, Administrator and Co-owner of Guardian Homecare, of
Houston, Texas. She attended college in Houston and worked in various positions in
medical practices before choosing to focus her skills and energies’in the home health care
field. She has been intensely involved in home care in the Houston area since 1987,
Prior to becoming Co-owner of Guardian Homecare, she held management positions with
anumber of other ageneies and was intensely involved in every aspect of those
businesses, including general management, marketing and sales, business development
and financial management. Ms. Brock is eminently qualified to testify as a home health
care expert, and we are pleased to have her here with us today. ' )
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Priorities for IPS Change

1. Delay implementation of IPS until FY 1999

Agencies were expected to operate for many months without knowing what their per
beneficiary limits would be, or what their interim visit rates would be under the per
beneficiary limits. The per beneficiary rates turned out to be 25 % to 40% lower in Texas
than the best estimates, which has created a retroactive crisis. An alternatwe to IPS must
be a known factor by agencies before implementation.

2. Ensure that pavments to agencies are sufficient to care for high-cost and/or long-term
patients

IPS’s greatest defect is that it has too little money in it to care for anyone other than the
healthiest patients. Either the payment system must have additional funding to recognize
the needs of different beneficiaries, or new coverage limits must be imposed.

3. Eliminate discrimination in payments between ‘old’ or ‘new’ agencies

There is no relationship between what agencies were spending in Y 94 and their
patients’ needs today. All agencies in a community should receive the same
reimbursement for the same types of patients.

4. Restore the per-visit cost limits to at least1996 levels

As utilization drops, cost per visit increases; therefore, the reduction of both per

beneficiary and per visit limits is a double whammy which makes it next to impossible to
* operate within.

5. Eliminate the additional 15% reduction in pavments scheduled for FY 2000

This reduction is scheduled regardless of savings achieved through IPS implementation.
The amount of cut should be determined and triggered only if specified spending levels
are exceeded.

6. Eliminate proration provision of the BBA except in cases where there is obvious intent
to circumvent the limit

The proration provision discriminates against the beneficiary who happens to get sick
more than once in a year. Apply proration only in circumstances where agencies actively
attempt to circumvent reimbursement limits.

7. Establish pavment system prospectivelv

8. Maintain periodic interim payments (PIP) until 12 months after the implementation of

a prospective pavment system.
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Written Testimony of Mary Ann Brock
Owner, Guardian Homecare, Inc., Houston
for the Ways and Means Health Subcommittee
August 6, 1998

THE PERSONAL IMPACT OF THE INTERIM PAYMENT SYSTEM

Thank you Mr. Chairman and members for this opportunity. I am in Washington on a
mission. I want to help you understand the personal impact of the Interim Payment
System (IPS). I am representing myself, as an owner of Guardian Homecare, a typical
independent owner of a small to medium size agency, and the 1200 agencies that are
members of Texas Association for Home Care. -1 have approximately 100 patients on
service and 60 full and part-time employees who have already been gravely and adversely
affected by IPS. I would like to discuss the structural problems of IPS and how
implementation has adversely affected my agency, my patients and my employees, as
well as most of the home health agencies in Texas and throughout the country. I agree
that we must look at alternatives and corrections to IPS, but we must also have time to
formulate a comprehensive plan that is practical enough to be implemented and addresses
our many concerns. The plan that we have now ignores reality and is purely based on
budgetary constraints. We cannot afford to go back to the drawing board after this next
revision. I suggest caution in implementing any changes without a complete look at the
consequences from all angles. We must remember that the elderly and their families like
home health care. It allows them to maintain their independence as long as possible and
have control over their destiny. Properly used, home health care is cost efficient in our
health care system. A4 moratorium would be my first choice while we work together on a
plan that won’t compromise the care and health or lead to the early deaths of many of our
elderly.

PATIENT CARE IMPACT

1 want to talk about the aspect of patient care and the impact on my patients first, as this
is the most important issue. I have approximately 100 patients, with the majority being
high cost, high utilization patients. The acutely ill patients are not the majority. The
largest problem that faces us today is dealing with and planning for the chronically ill
patients. These patients can be managed at home with the support of appropriate
personnel. The care can make the difference in whether or not they can care for
themselves again with new limitations. We need to eliminate the points in IPS that
discriminate against long term patients (acute or chronic), medically complex patients,
and patients that are sick more than one time in a year. 1 understand the desire to be in
compliance with the Balanced Budget Act (BBA) and the budget neutrality issues, but we
must reduce the IPS cuts to ensure the safety and welfare of our elderly. It is wrong to
discriminate against the long term care patients. These patients are equally entitled to
Medicare benefits and must have equal access to needed care.
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These elderly patients and their families are committed to independence, staying in their
homes and caring for themselves and their spouses. It is the commitment to independence
that keeps them going. These elderly people have great spirit and grit and are what has
made America great. They have worked their whole lives, lived through the depression,
served in the armed forces, raised families and paid taxes. [ would like usto look at the
messages we are giving them for all of their hard work and service. I would also like for
us to look at the message that we are giving to our children as to the value of the elderly
and the way we want to be treated as we approach our later years.

1, as an agency owner, did not seek out sicker patients. Rather, due to the budgetary
constraints and the existing discharge planning system within our hospitals, physician
offices, clinics and rehab units, these patients have been referred to home health agencies
to deliver care in their home environment, as a positive alternative to nursing homes or
other institutions.

1 would like to paint a picture of two of my patients, their disease processes and their
care. Both of these patients, like so many others, are managed very well at home. It is
their belief, as well as my own, that this option should remain open to them. Both of
these patients appear in the information I brought to Washington D.C. last week, “The
Personal Impact of IPS”. There aré pictures of them as well as personal letters from them
or their family members.

Mrs. Lee Diesler

When I make a home visit to a patient such as Mrs. Lee Diesler, age 78, I see an insulin
dependent bed bound, diabetic patient, that is being managed well with the love and care
of her husband, Mr. Marvin Diesler, age 73. Mrs. Diesler has a skilled nurse visit in the
early morning and the late afternoon to check her blood sugar and give her insulin
injection. As the result of a recent hospital stay, she also has several foot wounds that are
healing well at this time. The skilled nurse does dressing changes on these areas daily, as
well as a head to toe nursing assessment every visit. She has a home health aide visit
twice daily to help with foley care, bathing and feeding. She also has bowel
incontinence. Although Mrs. Diesler has a feeding pump and peg tube through her
abdomen to her stomach she is encouraged to eat small amounts. This is a long term,
high cost, high utilization patient that is managed very well at home. We would all be
fortunate to have Mr, Diesler as our patient advocate when we become infirm. Mr.
Diesler has health issues of his own. Due to his poor eyesight, he is unable to perform
the wound care, check Mrs. Diesler’s blood sugar level or give her insulin injections. He
also has two metal knees and a heart condition, which prevents him from turning her,
bathing her or giving her the personal care she needs. Mr. Diesler does some of the
cooking and feeds Mrs. Diesler some of the time. Though they live on a low fixed
income he pays for a housekeeper to cook and do housecleaning four hours a day. Mrs,
Diesler was in a nursing home, but was transferred back home at her husband’s request
due to her rapidly deteriorating condition while staying at the nursing home. He wants
his wife of many years to stay at home with him and feels a nursing home would
accelerate her death.



116

Mrs. Nell Dudley

Mrs. Nell Dudley , age 72, is a wound care patient that we had on service several months
and just recently discharged. Mrs. Dudley had cancer 25 years ago and in February of
this year went back to M.D. Anderson Cancer Center, fearing the worst. She had
drainage under her skin in the left chest wall. When surgery was done, her bones were
found to almost be destroyed in her chest in that area. She was diagnosed with

" Osteomyelitis, which is an infection in the bone. A chest wall Tesection was performed
and her stay in Anderson was almost a month. The only reason she was allowed to return
home was because Medicare would pay for a skilled nurse to come to her home twice
daily. When she was admitted for care, we began her wound care for 2 wound, 4cm wide
and 2cm deep, a fairly large wound. Our skilled nurses made twice daily visits to her
home to irrigate her chest tube with 120-180 cc of Dakins Solution. The trrigation of the
chest tube was ordered to relieve the chest drainage. When the chest tube was not
irrigated there was very little drainage in the drainage bag. When the chest tube was
irrigated, it affected the area deep inside her chest and large amounts of yellow and green
liquid drained in her drainage bag, which is good. After the skilled nurse finished the
irrigation, the wound was packed with wet to dry saline soaked gauze, and then covered
with another piece of 4 x 4 gauze. The 4 x 4s were always covered in yellow drainage
before the next skilled nursing visit. This nursing intervention wicks the infection from
the body. After attempting to teach Mrs. Dudley several times, it was found that she was
unable to perform the irrigation and dressing change due to the area in which it was
located. There was no caregiver available. The bed of the wound was always pink or
red, which is also a good sign. The chest tube was attached to her skin with two stitches.
At one point during her care, the stitches came out and the area became infected. The
skilled nurse treated that area with saline and applied triple anti-biotic ointment and 2X2
ganze. It healed well. Mrs. Dudley had a good home environment, good nutrition, and
the will to recover.

The wound decreased in size and had healed quickly due to the twice daily skilled
nursing visits. After 2 months, we decreased the visits to one time daily and her wound
continued to heal to .6cm deep and 1em wide. At the end of her care, the wound was a
pin point area that was dressed topically until it closed completely. She is now
discharged from service. When discharged she was planning to begin driving again. She
also has Congestive Heart Failure and is on Lasix and Potassium. During her care she
experienced cramps, and through a lab draw was found to have a high Potassium level,
which the physician addressed. Mrs. Dudley feels that she would not have recovered as
well or as quickly as she did, if she were not at home. She may have been devastated
after such a long hospital stay to be transferred to yet another institution. In the long run,
it is better for the patient and much more cost effective for Mrs. Dudley to have been at
home while recovering.

Through the advances in medical technology wound care has changed in recent years.
Many wound care patients do not heal as quickly or completely as Mrs. Dudley. Each
one is different. Many are on service for extended periods of time and function well at
home, even with an active wound, because they have the nursing support they require and
are in the environment that they have created and have the will to remain independent.



117

I, as well as most home health agencies, have patients such as Mrs. Lee Diesler and Mrs.
Nell Dudley. These patients are entitled to benefits. We do not have a provision in IPS
to deal with these patients and the consequences of their abandonment. In many areas
there are not enough hospital beds or nursing home beds to deal with the immediate
problems of the care of these patients. If we do not move to immediately amend the IPS
we will have a catastrophic problem. By the end of 1998, many more--some experts say
75% of the agencies in Texas alone--will go bankrupt. The patients that require daily
care will not have daily care. First, we will fill up the nursing homes. For the patients
that fit the criteria, their families will have to liquidate their assets to pay for care until
they are poor enough to get Medicaid. Which means the taxpayer foots the bill anyway.
Due to the shortage of beds, patients will have to be placed wherever a bed is available,
which means often, not close to a family members residence. This causes a great
emotional strain on the patient and family. We all know that patients recover, progress
and stabilize much faster if they can have contact with their families on a daily basis.
They are also less likely to become depressed. After these beds are filled to capacity (and
we are not counting on the ever increasing numbers of new sick patients that need care),
we will see a tremendous influx of patients to emergency rooms and urgent care centers.
Others will remain longer in the hospital due to the shortage. Many will have to be
hospitalized, have surgery, go to rehab units, or to skilled nursing facilities, all as a result
of loosing the right to stay at home through the support of home health care. Since home
health care is not an option for them, they too will be put on waiting lists for nursing
homes.

In Texas, we have the highest number of elderly living below the poverty level in the
nation and they tend to have had poor medical care all their lives. We have increased

" numbers of chronic illness such as, Insulin Dependent Diabetes and Chronic Obstructive
Pulmonary Disease. We have higher utilization patients, partially due to the fact that the
system has “worked successfully this way.” The states will have a much higher burden of
responsibility through Medicaid. Do they have this understanding? Do the states have a
plan, or will patients die prematurely? It is estimated that this could cost Texas alone
$226 million dollars a year in new Medicaid costs.

Agencies will have the responsibility of making sure their patients are transferred to the
appropriate agency or alternative. With the mass exodus from home health care, many
patients will not be planned for and will only be noticed when they are in a critical
situation or have died. Many live by themselves with no family close by to monitor their
condition. Who will make certain that these patients don’t slip through the cracks?
Especially since the cracks will be large gaping holes. Do we want to see these patients
abandoned and neglected and the consequences highlighted on the 6 and 10 o’clock
news?

Many patients are able to live with family members that work or have other
responsibilities because they have the support of home health care. These patients will
have to go into nursing homes. We, as a society, are not set-up to take care of our elderly
as we did 50 years ago. We are much more mobile and many of us do not live where we
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grew up or live close to our parents. We are not equipped to spend 24 hours a day, 7 days
a week, to care for our parents. My mother is 70 and very independent, but out of 4
daughters, only one doesn’t work now and probably will go back to work when her 2 year
old goes to school. We have jobs, children, and responsibilities and can’t just stop
working because we have an elderly family member that needs care. We are a very
productive society. Most women work in jobs outside the home. Most families need
both spouses to confribute financially, some such as myself, in excess of 40 hours a week.
We pay taxes, spend a great deal of money, save a great deal of money. We are gocd for
the nation’s economy. Buf there is a price to pay for independence and revenue in iax
dollars. Imagine if you will, the decreased tax revenue if a person stayed home to care for
each elderly person who is managed at home now. Many of our elderly are successfully
taking care of themselves and their spouses with the support of home health care.

Many home health care agencies have closed throughout the country, and Texas is no
exception. According to the Dallas Morning News, 800 home health agencies in Texas
have gone out of business since September of 1997. At this stage, most patients and
employees have been absorbed by the existing agencies. I know many owners, large and
small, including myself, that are literally “holding their breath” to see what will happen
with IPS in this legislative session.

We have many patients that come on service for a short while, reach their goals, are
stabilized and are discharged. They may drive again and lead active, productive lives.
One of the problems with home health care is that one patient’s cost does not equal the
cost of another patient. That is why all our efforts to come up with an accurate case mix
adjuster and out-lyers have been so difficult. In very few agencies, do the low cost, low
utilization patients offset the high cost, high utilization patients to achieve the new lower
aggregate caps per patiént.

I think a transitional period is essential to plan appropriately for the thousands of patients
that cannot be served at home. We must have time to plan with the patients, their
families and the physicians who order their care. {do not agree with the shift to nursing
homes and other institutions, nor am I convinced that taxpayers will save money from the
shift.

FINANCIAL IMPACT

I know that these patients and most others will not be able to be managed at home on the
$3,371 per patient per year cap my agency is forced to adhere to under the IPS system.
Since my agency started on April 1, 1994, Iam considered a new provider, and as such,
must be in line with the per patient, per year caps calculated on a national basis. All
agencies should be treated equally under the law in a given community, regardless of
their base year. This is especially disastrous in Texas, as we have had higher per patient
costs. I, like most of my fellow owners, have continued to care for these patients. My
current cost per visit is $83.26. This would allow me to do only 40 visits per patient per
year. This will obviously not meet the needs of our patients on service. The Texas
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Department of Health has had grave concerns regarding patient abandonment of the
elderly due to the impact of IPS.

At a recent seminar on IPS, in May of 1998, our fiscal intermediary, Palmetto |
Government Benefit Administrators (PGBA), stated that they recommended that we
continue to provide adequate patient care as per our policies, even if it meant increased
frequency levels.

I received a letter from PGBA dated May 19, 1998 changing my per visit rate to $81.85
for every discipline, based on my previous year’s cost report. In the past, PGBA, which
includes the southwest region of the United States, was reimbursing agencies with
different costs per discipline, with a separate payment for supplies, based on cost. Which
means that a skilled nurse visit was paid at a higher rate than a home health aide per visit
and supplies reimbursed separately. Please keep in mind that all our costs and overhead
go into the formulated visit rate. In that same letter I was told “As a result of this review,
your agency has been underpaid $118,711 for the fiscal year which ended March 31,
1998.”

One month later, I received a letter dated July 15, 1998, stating that my interim payment
visit rate was being changed to $72.50 per visit for each discipline, inclusive of all
supplies used, and that “Because of the decrease in your interim payment rate, your
facility has been overpaid a total of $54,060 for the fiscal year which ends March 31,
1999. To avoid a withholding of your interim payments to recoup this overpayment
amount, you should take one of the following actions within 15 days from the date of this
letter.

-submit documentation to the Medical Reimbursement department that demonstrates our
determination of the debt is in error, or
-submit a documented request for an extended repayment schedule, including information
showing the sources that will be used to repay the overpayment, to the Medicare
Reimbursement department(Note: If submitting an extended repayment schedule the first
payment under the proposed plan must be included, and the check should be made
payable to Medicare Federal HIB and mailed to the address noted in the following bullet),
or
_-subimit a check for the entire amount of the overpayment. You facility’s check should be
made to Medicare Federal HIB ....... ?

1 was given no notice that T would be sent this letter with a possible demand payment
within such g short period of time from my year end of March 31, 1998. During the
PGBA seminar in May of 1998, that I mentioned previously, I asked specifically how the
per patient per year cap would be monitored and when we would be notified of our status
in regards to the aggregate cost. I was told that the plan was to look at the IPS limits on
an aggregate basis after the 98-99 cost report was submitted in 1999, and at that time,
determine each agency’s cost limits in relation to IPS.
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I then received another letter dated the same date, July 15, 1998, stating that “Based on
the application of the per beneficiary limits, applied in the aggregate, we have calculated
an interim reimbursement rate of $32.10 for your agency........ we are allowing 21 days
from the date of this letter for you to provide more accurate data....”

With the assistance of my CPA, 1 have responded within the 15 days for the first July 15"
letter. On July 31,1998, my per visit rate was changed to $72.50 as verified on-line with

"PGBA. We were expecting a payment of over 9,000 for previdus visits billed, on July
31, 1998 and that payment was also held by Palmetto for the over-payment due from us.
We spoke with PGBA on July 31, 1998 and were told that they have a back-log of
responses from providers and ours got missed. They would begin paying us at the
previous rate again, but PGBA was doubtful our $9,000.00 would be paid to us. As of
Monday, August 3, 1998, PGBA is currently holding payments to us until the 54,060 is
re-paid to PGBA. My CPA calculated under the new IPS limits, the overpayment should
be around $17,100, not $54,060. We have done exactly what was outlined in PGBA’s
instruction, to no avail. I have a payroll to meet on August 7, 1998, that is dependent on
these payments. I need help now, with this most serious problem. When we call PGBA
we get a voice mail and our calls are not returned. We are sending a letter in response to
the second July 15" letter from PGBA, but my experience has been that it will not be
processed properly either.

On a regular basis, PGBA has computer problems and our payments are paid late. We

are accountable to everyone. To the Department of Health, to HCFA through our fiscal
intermediary and to our patients and employees, just to mention a few. Who is HCFA
accountable to? Why are we the only ones to suffer consequences?

I have heard it said several times lately, that home health agencies can simply lock their
doors and go home. We are a corporation in the state of Texas. We have legal
responsibilities, to our patients, employees and to the companies we owe money. Asa
home health care agency owner, [ have my own personal money in my agency, that varies
as to the amount, depending on the need. I do not however, have the funds to make up
my next payroll, nor the ability to borrow any additional funds at this time. I have signed
leases for office space. Generally office leases obligate the agency for 2-5 years. [ have
one that expires in one year for my branch and four years for my parent office. I have
signed computer, telephone and furniture leases. Some with personal guarantees. If my
agency closes and T am forced to file for bankruptcy, I will have to file for personal
bankruptey also. I may loose my personal assets and my credit will be ruined.

I have employees that [ am responsible for, both legally and morally. Can we as agency
owners continue to ask these people to work, when our payments are being held up or
taken from us? I have wonderful employees. Many are women and other minorities.
Many are single parents. As payroll is 80% of my recurring costs. 1, like most of my
fellow agencies have decreased salaries at an average of 15%. My employees cannot
adjust to another decrease, due to their existing financial obligations. If 75% of the home
health agencies in Texas close, the financial impact to the employees and the owners will
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be devastating. Many will go on unemployment, and since their jobs are so health care
specific, they will need to be retrained in other fields.

The loans that we have for our working capital will not be paid back. All of the financial
burden will fall on the owner. We have corporations to shield us from such a disaster, but
since we have no tangible assets, we have had to take personal liability for most of these
debts. We feel great stress in these times of strife. Not because the work is hard, or the
hours long, but because we have so little control over our destinies and the consequences
are so great. These issues impact the large agencies as well as the hospital based
agencies. The personal impact of IPS will be felt by all of us.

Co-pays have been discussed throughout IPS reform. Never has Congress implemented
co-pays in a health care setting that was not allowed to make a profit. Co-pays make no
sense in a business where I am not allowed to retain assets, because I have no way of .
balancing my uncollected co-pays against my non-existent assets. Hospitals and
physicians cover their non-collectibles with retained earnings. How do you suggest I
cover this cost? Shall I take it out of the salary of the bookkeeper who didn’t collect, or
should I take it out of the salary of the nurse who did not keep the patient alive long
enough to collect?

So where does this bring us?

Representatives of the industry, including state and national home care organizations,
have been actively working over the past nine months to develop alternatives to the
current IPS. Our charge by key Congress persons was to come back with something the
entire industry could agree on and that was budget neutral. We have suggested a number
of creative and realistic approaches, but someone always throws up a road block: CBO
won’t score it, HCFA says they “can’t”; it’s not politically do-able in an election year, or
something else. Under those circumstances, the only solution is to scrap the IPS until
development of a case mix adjusted PPS.

The most obvious and severe defect of IPS is that there is not enough money in the
formula to care for the patients. I believe Congress was significantly misled about the
financial impact of IPS. If “budget neutral” is defined within the same constraints as
applied by CBO with a 66% gaming factor (thus ripping 3 times the savings out of the
system over what is needed), then we will only be rearranging the deck chairs on the
Titanic. It is obvious that cramming 1998 patient needs into 98% of 1993-94 costs is a
formula for disaster and the needs of the long term and/or medically complex patients
cannot be met.

On the other hand, if “budget neutral” is defined as staying within the budget targets
outlined in the BBA, then we believe this can be achieved with limited appropriate
controls and clarifications in coverage. HCFA now projects a 2.8% decline in Medicare
home health payments from 1997 to 1998 and only a 2.3% increase to F'Y 1999.
Projected payments for Medicare home health services for the first two quarters of FY
1998 are already 35% lower than payments for the same period in FY 1997. According to
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preliminary HCFA data from October 1997 through March 1998, home heaith payments
have dropped almost $4 billion. It should also be recognized that one portion of the health
care delivery system cannot be drastically reduced without effecting other parts of the
health care continuum.

A home health payment system must recognize the different needs of different patients,
as you do in all other health care settings. Not only does IPS discriminates against
medically complex and long term care patients, but it also discriminates--through
proration-- against the elderly person who just happens to get sick more than once a year.
Again, you have never imposed such restrictions on Medicare beneficiaries and providers
before. The BBA directed HCFA to develop normative standards, and these should be in
place at least for the most common diagnoses/conditions prior to implementation of any
capitated system. If this is not possible, then a reasonable state/national, state/regional, or
regional/national blend could be determined to accommodate the average patients who

" are on service for a given period of time (e.g. 120 days) and then prior approval and/or
targeted case management could be utilized for all patients requiring care beyond that
time. These visits would be considered outliers and paid on a per visit basis outside the
cap. This is very similar to the current PPS demonstration project and would truly serve
as a transition to PPS. The annual per beneficiary cap, prorated among agencies serving
the same patient during a given year, even if the illnesses or conditions are totally
unrelated must also be removed.

Regardless of the method of reimbursement, it must match the coverage expectations of
the program. For instance, the coverage guidelines clearly allow daily nursing visits with
no end in sight for the diabetic who is not able to self inject and has no informal caregiver
available, able and willing to perform the injections. Also, with regard to utilization of
home health aides when a skilled need is present, the differences between “medically
necessary” and “custodial” must be clarified. If it is not the intent of Congress to pay for
long term care home health aides, then the coverage should state there is an end in sight
or limit the number of visits. Under the current IPS, to say that coverage has not changed,
only the reimbursement, is absurd because it is clear that costs cannot be reduced 60%
and more without reducing utilization to which the patient can claim they are “entitled.”

Treat agencies equally in reimbursement. All agencies within a community should have
the same ground rules.

Agencies must have advance notice of reimbursement changes.

Although BBA 97 was passed in August, 1997 and effective for agencies beginning as
early as last October, it was not until rules were published the end of March that we could
estimate what our true limits were. These limits were 25% to 40% lower for Texas
agencies than had been estimated by industry sources. Agencies began receiving
calculations for their per beneficiary limits and resulting interim visit rates from the fiscal
intermediary in June and July, which has resulted in drastic cuts in visit rates and
demands for huge overpayments. Agencies must have time to plan and implement
changes prior to application of new reimbursement rather than having it effective
retroactively.
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To ensure appropriate utilization levels are maintained and that desired savings are
achieved, Congress should direct HCFA to clarify coverage through rules and institute
targeted case management or prior approval of care lasting longer than a certain length of
time or number of visits. An alternative or addition to this is for Congress to revise the
formula for determining a per beneficiary cap which reflects more current utilization
levels and regional differences, and then only implement if if home health spending
limits outlined in the BBA 97 are exceeded. )

Please help us to care for these patients in a realistic way, so that they can continue to
live their lives with the dignity and control that they have worked their whole lives for. -
Please help the employees that work long hours and are devoted to their jobs and their
patients. Please help me the indepéndent home health care owner, not loose everything I
have worked all my life for. The foundation of American business is bases on small
business. IPS deteriorates the very infrastructure that our country was built on. Please
give HCFA a clear message that you support the continuation of home health care and
the very real fact, that they are accountable to you.

Providers want very much to work with this committee and other members of Congress
to find a solution to the mess IPS has created. 1 believe consumers and other taxpayers
also want to find a workable solution. We are committed to work with you in this
direction.

Thank you very much.
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Chairman THOMAS. Thank you, Ms. Brock.
Mr. Indest.

STATEMENT OF JOHN L. INDEST, CHIEF EXECUTIVE OFFICER,
HEALTH CARE RESOURCES, NEW IBERIA, LOUISIANA, ON BE-
HALF OF THE HOME CARE ASSOCIATION OF LOUISIANA

Mr. INDEST. Mr. Chair, too, I do thank you for the opportunity
to be able to address this subcommittee and the rest of the sub-
committee members.

I appreciate your acknowledgement of the inherent problems that
we are experiencing in IPS, and have changed my remarks, be-
cause I assume that you realize that, hopefully, IPS, as it stands
today, is not a workable solution.

I also appreciate your commitment to our industry, to the elderly
people and the homebound, that we serve, and finally, the urgency
that you have expressed that something needs to be done about
this matter.

When Congressman Johnson asked the HCFA representative
about whether they considered the problem urgent, serious, in cri-
sis, probably that answer, if anything, more today scared me than
anything else.

We are in crisis. There is no doubt. I don’t know where they're
coming from. But if they would like to come to Louisiana, I would
love to drive them around and show them that we are in crisis.

I would like to talk to you about the solutions that you had re-
quested of me, and address some of those points.

I and the Home Care Association of Louisiana fully support—and
if it is mandated, that would be fine—a corporate compliance pro-
gram for Medicare home health agencies. I think that is a good
idea.

We believe that we need to get away from an agency-specific per-
beneficiary limit and go to some sort of blend. While I will be the
first to admit that I would love to see a moratorium, a blend is nec-
essary. This blend should not be agency-specific, because then we
are rearranging the winners and losers.

I can tell you that, in Louisiana, across the street from each
other, we have agencies with a $3,000 per-beneficiary limit and an
agency with close to an $18,000 per-beneficiary limit. They are lit-
erally advertising the fact that they can provide more care than
someone else.

I am also familiar with agencies that are saying, “I have two pro-
vider numbers, both with high per-beneficiary limits, and am will-
ing to sell one for prime dollars.”

It is becoming a tool, in our state, that is just, in my opinion, un-
acceptable.

I would recommend that we go to 110 to 112 percent of the
mean, versus 105 percent of the median.

We do need to establish an outlier program, an outlier plan. My
understanding is that many of our national associations have tried
to work with HCFA on this. The one thing that was stated earlier
about an outlier program, tying it to a cost report causes me con-
cern.

If you tie it to a cost report, which is filed five months after the
close of your fiscal year, by the time your fiscal intermediary starts
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to look at it and owes you money back, you could be out of busi-
ness.

I think pro-ration is a bad idea that causes headaches that can’t
be taken care of.

I'm concerned about implementation of OASIS in the midst of all
of this, there is no funding that will help us implement this very
costly program that is being proposed.

I would continue the PIP payments for home health agencies
until the enactment of prospective payment.

It seems that, as of late, our fiscal intermediary, PGBA, has in-
creased their claims review, and I do not condemn this. I think
claims review keeps us all honest, as long as we have a right of
appeal, which everyone should have a right to.

It also seems that, finally, statistical information is being used
to target aberrant behavior among home health agencies. I've been
in the home care business for 15 years and have never seen this
done before. But lately, it’s being done, by the OIG, by the United
States Attorney’s Office; by HCFA. I consider this a good way of
proceeding, and it certainly is happening in Louisiana.

I believe we must go retroactive to 10—-1-1997. I don’t know any-
one in business who could see the Balanced Budget Act that was
enacted in August of 1997, it became effective 10-1-1997. No one
knew the rates. The national rates were published 3-31-1998.
Agency-specific rates, some have them, some still don’t.

We are shooting in the dark. This is intolerable. To go back is
a must for us. The final nail in the coffin is that most of the rates
that are published are in error.

I would hopefully eliminate the 15% reduction—a lot of the rates
that are being sent out to the home health agencies are in error,
and subject to review.

Chairman THOMAS. It was the Louisiana pronunciation. But Jim
immediately told me what that was. [Laughter.]

Mr. INDEST. I'm sorry.

Chairman THOMAS. That’s OK.

Mr. INDEST. Then, on top of that, 'm a Cajun.

Chairman THoMmAS. That’s why he told me what you said.
[Laughter.]

Mr. INDEST. Mr. McCrery is from the north, but I appreciate the
interpretation.

I would like to address, just for a second, co-pays. I think co-pays
are something that should not be acceptable in the home health
agencies. Co-pays are a tax on the sick. Those patients who will be
subject to the most co-pays will be the sickest patients.

Any home health agency can cite you statistics, instances where
we enter a patient’s home and, if we are going to ask them for $5
a visit, they don’t have the money to buy all of the medicines that
the physician has prescribed for them.

Or, like someone pointed out to me last night, because they like
their home health agency, they will come up with the $5 and not
buy another medicine that they were supposed to have.
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I, too, appreciate the opportunity to address this subcommittee.
Questions were brought up about CON, high utilization in Lou-
isiana. Those are certainly areas that I would love to address upon
further questioning.

Thank you.

[The prepared statement follows:]
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The Home Care Association of Louisiana
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Baton Rouge, Louisiana 70808
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1 would like to first thank you, Mr. Chairman and the members of this committee, for
providing me with the opportunity to express my views relative to the effect that certain elements
of the Balanced Budget Act of 1997 have had on home care agencies in my home State of
Louisiana. I am also aware that I have been asked to explain to this committee the reasons why
Louisiana leads the nation in home care visits per beneficiary. I will first direct my comments to
the issue of high utilization in Louisiana.

1t should be first acknowledged that while Louisiana does lead the nation in visits per
patient served (150 for calendar year 1996), there are other states that have relatively high
numbers for the same period of time (GA, AL, MS, TN, OK and TX). However, let me direct my
thoughts on this matter to Louisiana. It should also be noted that there are wide variations of
home care usage within the state itself. As a result of the interim payment system for home care
services the annual per beneficiary rate for agencies range from approximately $2,000 to over
$20,000. In the past the home care industry has been requesting that HCFA conduct appropriate
studies to determine an accurate and reliable explanation for the utilization variances.

1. Louisiana has a high percentage of patients with chronic diseases. While I did not have access
to these numbers during the time this testimony was prepared, it is common knowledge that there
is a large percentage of citizens in Louisiana with diabetes, congestive heart failure, chronic
obstructive pulmonary disease, hypertension and cancer. This assertion seems to be substantiated
by a study conducted by Mathematica Policy Research, Inc. that was prepared for the
Department of Health and Human Services. The date of the study was September 30, 1994, The
study concludes that... "home health agencies in the highest use regions are not overproviding
care. Rather, they are probably providing appropriately higher levels of service in response to the
needs of very frail patients who may have access to relatively few alternative sources of care and
few resources to purchase those available. It seems likely that home and community-based and
residential sources of care that could serve as alternatives to the long term use of the Medicare
home health benefit may be quite limited in this region. Thus, home health agencies in the region
may serve patients for as long as is justifiable."
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2. The Louisiana home care Medicaid benefit is another reason for high Medicare utilization
numbers. The state of Louisiana limits home care agencies to 2 total of fifty (50) home care visits
per calendar vear per patient. This includes all visits (Skilled Nursing, Home Care Aides, and
Physical Therapists). Additionally, Louisiana has imposcd prospective rates of reimbursement
for these services that makes it virtually impossible for a home care agency to provide patient
care.

3. In the past there has been a great deal of opposition from varions groups in Louisiana to
placing some type of Certificate of Need or moratorium on the establishment of home care
agencies. Numerous efforts were made by the state home care association in the mid to late
1980's and the early 1990' to limit or stop the growth of home care agencies. These efforts were
consistently met with effective opposition from the Department of Health and Hospitals, the
govemor's office, and the hospital association. It was not until the mid 1990's that moratorium
legislation was passed. However, the state was already grossly overpopulated with home care
providers.

4. In the past it was a common practice of the Fiscal Intermediary to conduct 2 new provider
workshop prior to or immediately following the 1ssuance of Medicare provider number. While it
is the duty of any person entering business to understand the business that he/she is entering, this
workshop was seen as a opportunity for the fiscal intermediary to control potential overpayments
by properly educating the home care provider about all aspects of operating a home care agency.
This is no longer the case. While new provider workshops are periodically held, they are
obviously not achieving the results that were attained years ago. In the home care meetings that I
attend and the informal discussions that are held during these meetings I arn constantly amazed at
the very basic questions that are asked and the lack of knowledge of the home care benefit that is
demonstrated by many of the participants. It is not uncomumon to walk into 2 home care agency
and to find that the personnel do not know if the fiscal intermediary manual exists or if there is a
copy of the HIM 11 on site. Most do not know what a HIM 11 is !!

5. In the mid 1980's a new provider was placed on 100% medical review until such time that the
agency could demonstrate a good working knowledge of the Medicare regulations. Also, at the
end of one (1) year of operation an agency could expect that the Fiscal Intermediary would make
a site visit to review a sanpling of patient files. While there were ofien denials issued for non-
covered services, the experience was a learning one for all inveolved. One thing was certain, if the
agency did not understand the Medicare coverage guidelines prior to the visit, these guidelines
were understood after the visit. Over the years the percentage of claims that have been reviewed
by the intermediary has steadily declined. From the high of 100% review for all new providers it
is my understanding that review decreased all the way to 2% of claims.

6. The mid 1o late 1980's and into the 1990's were a time of economic downturmn in Louisiana.
Much of the state is dependent on the oil and gas industry and it was this very industry that was
in a downtum. Naturally enfrepreneurs began to look at other sources of income. National trade
joumnals were touting home care as the business to be in. The owner could collect a decent salary,
the costs associated with the business were paid, and some profitability could be had in accessing
the health insurance market. Entry into the market was easy, with little or no capital outlay. An
association with just a very few referral sources virtually guaranteed success in the business.
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7. As new players came into the market and the challenges of home care became apparent, many
providers sought out consultants and/or management companies to assist with agency operations.
The cost of the services provided were generally reimbursable and this was exactly how many of
these groups were able to sell their services to the home care agencies. Many of the agencies
were told that their cost report problems would go away by simply increasing the number of
visits provided to the patient. Without a good basic knowledge of the home care benefit these
providers blindly followed the advice of their hired “experts”. Therefore the utilization figures
for these agencies dramatically increased.

With these comments expressed it should also be known that since 10/1/97 over eighty
{80) home care agencies have closed their doors in Louisiana. This does not take into account the
branch office locations that have also closed. Many of the home care providers that I speak with
have significantly curtailed utilization numbers.

As has happened throughout the nation, IPS has had devastating effects on the home care
industry in Louisiana. There are numerous stories where the Fiscal Intermediary has issued
letters to the home care providers giving the per bepeficiary rate and a dollar amount owed back
to the intermediary. Upon checking it is discovered that the computations are erronecus. Despite
the fact that an appeal period is available to the provider the intermediary initiates recovery of the
monies prior to completion of the appeal process. Telephone calls to the intermediary usually go
unanswered or they are diverted to another person who suggests that someone else be called.
Before the matter can be settled the agency is out of business due to a lack of funds needed to
continue operation. Serious questions remain in the Medicare accounting community concerning
whether IPS can be completely implemented or not. Concerns dealing with proration of costs,
calculating the per beneficiary limit based on the calendar year for the beneficiary, the agency's
fiscal year, and raking into account that multiple agencies may visit the patient throughout the
course of a year make making sense of IPS a nightmare.

Under IPS agencies will be forced to choose the types of patients that they are willing to
accept for care. It will be the sickest and the most frail that will suffer the most. Wound care
patients and others requiring an intensive level of service will be avoided by the agency trying to
survive, One may comment that these patients will go to other health care providers. However,
they will not be welcomed back into the hospital, they are dealing with DRGs and are not willing
to take the patient back for any extended period of time. In Louisiana nursing homes are full.
There are few alternative services left for these people to access. IPS is creating a system where
patients will be forced into more expensive health care settings. While savings will be realized in
one sector of the health care continuum (home care) cost increases will be experienced in other
areas.

My feelings are that the cost savings from home care that Congress is seeking is currently
being achieved without IPS. In Louisiana today a home care agency is subject to receiving an on-
site visit from HCFA, the Fiscal Intermediary, the Office of Inspecter General (OIG), the U.S.
attorney's office and the state department of health and hospitals. It is common knowledge
throughout Louisiana that these different groups are all active. This alone has had a chilling
effect on home care in our state and has given cause for any agency to closely examine the



130

cligibility of any patient admifted and the need for any services rendered. In the past none of this
scrutiny was evident.

How therefore do we attain the objectives of Congress and not completely devastate the
home care industry? I believe that IPS is a poor idea that should be done away with. Place HCFA
and national industry representatives on notice that PPS needs to be placed on the fast track. Seta
reasonable implementation date and do not settle for less. Encourage the various "policing”
agencies that were mentioned earlier o continue their efforts in a reasonable manner. Audits
should be conducted based upon subjective data that would indicate a variance from the norm.

For many vears now home care has been a significant part of the overall health care
system in the United States. In my own opinion, home care is a vital part of health care in the
United States. While I would agree that there are areas of the benefit that need fixing, I do not,
adhere to the belief that the industry needs to be devastated. Inot only feel that I am here today
representing the interests of the providers of home care but even moreso the interests of those
patients who are unable 1o properly express their feelings about home care. Please let this
segment of the population be your guide in determining what course of action you will take. It is
so easy to make decisions based upon statistics and reports, they are so sanitary, so black and
white. Regardless of what decisions are made the needs of the homebound patients of America
will not go away.

TaTAL
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Chairman THoOMAS. Thank you. You can certainly submit those,
in terms of additional writing, if you want to direct it to that, as
well, if we don’t give you ample opportunity to get your point out.

Mr. INDEST. Thank you.

Chairman THOMAS. Thank you very much, Mr. Indest.

Ms. Odgren.

STATEMENT OF RUTH ODGREN, VICE PRESIDENT OF OPER-
ATIONS, VISITING NURSE SERVICE SYSTEM, ELIZABETH,
NEW JERSEY, AND PRESIDENT, HOME HEALTH ASSEMBLY
OF NEW JERSEY, ON BEHALF OF TRI-COUNTY VISITING
NURSE ASSOCIATION

Ms. ODGREN. Thank you. Thank you, Chairman Thomas and the
rest of the subcommittee, for allowing me to come and testify on
behalf of Tri-County Visiting Nurse Association in Plainfield, New
Jersey.

I am also the president of the Home Health Assembly of New
Jersey, which represents the majority of the home care agencies in
New Jersey, as well.

For those of you who are not aware, New Jersey is the fourth
lowest state in total overall Medicare home care cost. We have a
certificate of need in place in the state of New Jersey, and we also
have very strict and stringent regulations.

I would like to just talk for a minute about two issues that have
been brought up in the testimony, about ways to sort of game the
system, that are unavailable to home care agencies in the state of
New Jersey.

First of all, it is regulatorily impossible to close your organization
in New Jersey and reopen. It’s not an option.

Secondly, if Tri-County Visiting Nurse Association was merged
into or acquired by another home care association within the state
of New Jersey, at its per-beneficiary limit of $1,950, whoever ac-
quired them would cost the system more money than Tri-County
VNA costs the system right now, because, to my knowledge, it is
also in the lowest region the fourth lowest state, and the agency
with the lowest per-beneficiary limit, so I don’t know that anybody
would want us.

This year, Tri-County VNA, when we looked at our per-bene-
ficiary rate and the effect of the change in the per-visit rates from
112 percent of the mean to 105 percent of the median, was antici-
pating about a half-a-million dollar loss on a budget under $4 mil-
lion.

We have made some adjustments. We have reduced some of our
staff. We have suspended our pension payments to our staff for the
rest of the year, which was not an easy decision.

We have reduced the amount of money that we pay our staff for
using their automobiles to see patients. The Federal IRS limit is
32.5 cents. We have reduced the amount that we are paying our
employees down to 20 cents.

We believe we have cut as much as we can from our budget, and
we will still anticipate being $2.5 million in the red at the end of
the year.
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We don’t have cash reserves. We are a voluntary, not-for-profit
organization established in 1894, and we do not have a large ability
to borrow money to offset that loss.

In my written testimony, I pointed out two, which I would con-
sider outlier cases, that cost the Medicare program between $8,000
and $9,000 for each of those patients.

Had those patients been unable to get home care because the
agency no longer existed or a higher-cost agency existed—or what
may happen, and I believe is happening across the country, forcing
agencies to pick categories of patients they can no longer admit
across the board.

For instance, Tri-County Visiting Nurse Association could de-
velop a policy that says, “We are no longer able to admit anybody
who requires daily care or care more often than that. We can’t af-
ford to. We need to be here for the bigger picture.”

Then, what would happen is, those patients that I used as exam-
ples in my written testimony would end up in sub-acute skilled
nursing facilities, to the tune of $450 for the first 20 days of care,
and 80 percent of that, or $360 for the next 80 days.

It costs the Medicare program between $8,000 and $9,000 for
those gentleman in Plainfield, New Jersey in home care. It would
have cost the Medicare program, in a skilled nursing facility, in ex-
cess of $30,000 to provide the same service in a skilled nursing fa-
cility.

Therefore, I think that IPS needs to be changed. It needs to be
changed for this current fiscal year, and not next year or a year
alf)tler, and I think that we need to go to a blend that is more accept-
able:

Seventy-five national/25 regional; 112 percent of the mean; delete
the 15 percent per-visit limit cap reduction of 10-1-1999; continue
PIP until HCFA can put in place a prospective payment system,;
and everything needs to be retroactive to 10—-1-1997.

I have listened today to some of the ideas about co-pay and
outliers, and I'm certainly willing to listen to that. I don’t have
enough information. Obviously, a lot of us don’t have enough infor-
mation to make those decisions right now.

I thank you for listening to me, and I do implore you to do some-
thing this year, because I do believe the Tri-County VNA, and
many other community-base VNAs in the state of New Jersey, will
not exist in and of themselves, come the first of 1999. Thank you.

[The prepared statement follows:]
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Ruth Odgren
VP Operations, VNSS

Appearing on behalf of:
Tri County Visiting Nurse Association

In its current form the Interim Payment System (IPS) may cause
Tri County VNA to close its doors. Current estimates show that
Tri County VNA will lose approximately one half million dollars
by year-end.

For a voluntary not for profit home care agency, raising a half
a million dollars to subsidize Medicare patients is impossible.
Fund raising should supplement charity care, not insured care.

Tri County VNA was established in Plainfield, NJ in 1894,
incorporated as a voluntary, not for profit organization in 1915
and began providing services to Medicare beneficiaries in 1966.

Tri County VNA has a long history of meeting the home and
community health needs of the most vulnerable populations. For
example the 1997 demographic data shows:

75% reside in an urban setiting

24% are between ages 65 and 84

44% are over age 85

81% are Medicare/Medicaid beneficiary

One thousand and seven (1007) Medicare beneficiaries received
services in 19%7. Tri County VNA has a history of efficient use
of the Medicare Home Health Benefit. For Example in 1996:

The national average of visits per

Medicare beneficiary 73.9%
NJ visits/ beneficiary 43%*
Tri County VNA/beneficiary 28* ¥k

*8 states average in excess of 100 wvisit/beneficiary
**New Jersey ranks 4% lowest of all states visits/beneficiary
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%% Tri County VNA is fully accredited by the Joint Commission
on Accreditation of Health Care Organization (JCAHCO) and
licensed by the New Jersey State Department of Health (NJSDH).

1998 Per Beneficiary Limitations {(IPS)

1998 National Average limit/beneficiary $3,356.00
Regional Limit/beneficiary $2,548.29
Tri County VNA limit/beneficiary $1,950.00

The 1998 estimated cost to provide services to Medicare
beneficiaries at Tri County VNA is $2,464, well below the
national average, but at a loss of $500 per beneficiary.

The impact of the Interim Payment System has affected staff as
well as the agency as a whole. Our goal is to have as little
impact on beneficiaries as possible.

In order to reduce costs of providing services under IPS, Tri
County VNA has reduced staff, as well as benefits to current
staff.

As of July 16, 1998 the reimbursement to staff for use of their
vehicles while making home visits was reduced from .32 to
.20/mile driven and as of August 3, 1997 thru December 31, 1998
we have suspended payments to our pension plan. As of April 30,
1998 Tri County VNA was at an operating loss in excess of
$100,000. This loss was directly attributed to the per visit
cap reduction to 105% of the median. This translated into a 15%
cost cut to Tri County VNA.

The combination of the decrease in visit limits and the low per
beneficiary cost limit will have a devastating effect on an
extremely efficient local VNA.

Tri County VNA, like other small local providers in New Jersey
will be looking at other ways to survive IPS. One possibility
is to set policy around categories of patients accepted for
care. High end cost frail elder patients who live alone in
urban settings are most vulnerable to these cuts. I will share
two examples with you:

Patient A:
- 66 year old male
- Admitted April 2, 1998
- Medicare beneficiary
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- Diagnosis: Slow healing leg wounds

- Secondary to non insulin dependent diabetes mellitus and
venous insufficiency

- Lives alone (wife in hospital)

- Wheel chair bound

- Treatment changes periocdically with expectation that
wounds will heal ’

'~ skilled nursing visit daily

- Home health aide visits 2 hours’ 3 days/week to assist

* with personal care and activities of daily living
Cost of care to patient: ) 5 $,000
Cost over per beneficiary limit $ 7,100
Patient B:

- 81 year old male

- Admitted twice in 1998

- Diagnosis: Venous ulcers

- Home bound due to inability to ambulate

- Daily wound care -~ skilled nursing

- HHA 3 timesfweek for 2 hours

- Physical Therapist to assist with use of walker and cane
- Lives alone in urban housing

Cost of services 3 3,600
Cost over beneficiary limit . $ 1,700

These patients represent many that require services of a home
care agency and may fall through the cracks under the Interim
Payment System.

Agencies such as Tri County VNA may develop policies to restrict
admission of patients who require daily services in order to
survive for the larger population.

In summary, the Interim Payment System causes an unfair
distribution of Medicare dollars. Why are some beneficiaries
afforded more service (for the same condition) than others are?

Points to consider:
- IPS fails to recognize changes in need and service since
1993 (lower length of hospital stay and increase in age
of pcpulation):
- IPS sets up a system that will focus care in high cost
settings, i.e. ERs, Hospitals and skilled nursing
facilities:
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- IPS will negatively impact the home health care to the
most vulnerable, the frail, urban elderly;

- IPS fails to recognize changes in technology, both in the
direct patient care arena and in the management of
information;

- IPS will facilitate a home care system that may refuse
care to high end users of home care.

On behalf of Tri County VNA, its patients and staff and other

.local home health providers, particularly in New Jersey, I ask
that you do what is necessary to make the Medicare home health
benefit equally as accessible to all who need it.
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Chairman THOMAS. Thank you, Ms. Odgren.
Ms. Palsgaard.

STATEMENT OF DENISE PALSGAARD, PRESIDENT, CALI-
FORNIA HOME CARE AND HOSPICE, INC., MERCED, CALI-
FORNIA, ON BEHALF OF THE NATIONAL ASSOCIATION FOR
HOME CARE, ACCOMPANIED BY MARY SUTHER, CHAIRMAN
AND CHIEF EXECUTIVE OFFICER, VISITING NURSE ASSOCIA-
TION OF TEXAS AND CHAIRMAN, BOARD OF DIRECTORS, NA-
TIONAL ASSOCIATION FOR HOME CARE

Ms. PALSGAARD. Thank you, Mr. Chairman. My name is Denise
Palsgaard. I'm a registered nurse and president of California Home
Care and Hospice in Merced, California, home of the next U.C.
campus. The Chamber of Commerce asked me to say that when I
got here.

Mary Suther, chairman and CEO of the VNA of Texas, and
chairman of NAHC’s board of directors, is accompanying me here
today.

NAHC appreciates the opportunity to testify on solutions to the
very serious problems resulting from IPS, and deeply appreciates
the support you, Chairman Archer, and members of this sub-
committee have shown for reforming IPS. IPS reform in this ses-
sion is urgently needed.

The per-beneficiary limit, the per-visit cost limit reductions, the
October 1, 1999 15 percent reduction, and the effect of IPS on el-
derly and disabled individuals most in need of home care top the
list of issues that must be addressed.

NAHC fully appreciates the sensitivities surrounding the concept
of an IPS moratorium. However, the IPS problems are so many and
so serious that another solution simply may not exist that would
fix the problems for home health providers in all parts of the coun-
try, and provide a solution that could be put in place before Octo-
ber 1, 1998.

NAHC is joined by the American Federation of Home Health
Agencies, the Home Care Association of America, and the Home
Health Services and Staffing Association, in supporting this posi-
tion.

Absent a moratorium, there are specific issues that must be ad-
dressed to adequately reform IPS. Unless reforms are implemented
retroactively to October 1, 1997, many of the home health agencies
that Congress most wants to help just won’t survive to see the life
raft.

I sit here as one of those small companies. We have 45 employ-
ees, myself as the administrator, and we are a very cost-effective
agency. That has, like many on the panel, gotten us a very low-cost
per-beneficiary limit.

Some of the things we have done is to implement a 10 percent
across-the-board pay decrease to our 45 employees. We have tried
to look at other cost savings. Because we were so cost-effective any-
way, that was very difficult to do.

I agree with Mr. Indest, that my agency is in a crisis, and I be-
lieve that what will help that crisis is reform in this session.

I also think that it is very interesting, as a registered nurse, that
many folks don’t understand the crisis.
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I would invite them, certainly to come and do home visits with
us, and then, on the other end of my spectrum, to sit in a bank,
as I did Monday, and ask for another line of credit because I need
to make payroll, when my receivables well could make payroll, but
they’re stuck in a system that won’t let the money go. And bankers
are tough people to address.

I think that those are crises, and they are real; and that is just
this week.

Specifically, Congress should revise the per-beneficiary limit, im-
plementing a regional blend that will help level the playing field
in all regions of the country.

Under this approach, each census region would be assigned the
greater of one or two blends—either 75 national and 25 regional,
or 75 regional and 25 national. Payments would be set at the per-
centage of the blends necessary to ensure that total expenditures
are no greater than budgeted levels.

Eliminate the 15 percent October 1, 1999 reduction. Raise the
per-visit cost limit to 110 percent of the mean from 105 percent of
the median. Establish a funded outlier policy based on costs in-
curred in caring for patients. Pro-rate the per-beneficiary limits
only where agencies transfer or prematurely discharge patients for
purposes of circumventing the limits. Maintain PIP for home
health agencies until 12 months after implementation of PPS.

Other elements of IPS that should be addressed include the ap-
plication of extending the savings from the freeze to the per-bene-
ficiary limits; setting the base year at fiscal year 1994; and denying
providers the opportunity for exemptions and exceptions to the per-
beneficiary limits.

Some of these issues can be resolved administratively, and do not
need a legislative fix. We urge the Committee to insist that HCFA
reverse its decisions in each of these areas.

While resolving these issues would not fix all the IPS problems,
it would certainly address some important points that would make
a legislative solution within the required budget parameters that
much more feasible.

Specifically, HCFA chose to apply the recapture of the savings of
the freeze provision to the calculation of the new beneficiary limits
in addition to the per-visit cost limits, setting the per-beneficiary
limits at artificially lower rates. The new limits didn’t even exist
at the time of the original rate freeze.

HCFA assigned new providers a rate that reflects national rather
than census data, giving some new providers much lower and oth-
ers much higher reimbursement levels than other providers in the
same areas.

HCFA chose to pro-rate the per-beneficiary limit in all cases,
rather than only in cases where home care agencies act to cir-
cumvent the limits. HCFA is not allowing any exceptions to the
per-beneficiary limits, even though using a five-year-old base year
does not account for many changes in the amounts and types of
services provided to patients.
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We deeply appreciate your leadership, Mr. Chairman, and the
support of other members of the subcommittee, to fundamentally
reform IPS this year, and we look forward to working closely with
you to resolve these issues. Thank you.

[The prepared statement follows:]
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Mr. Chairman,

Thé National Association for Home Care {NAHC} appreciates the opportunity to testify on
solutions to the very serious problems resulting from the new Medicare interim payment system
(IPS) for home health care.

NAHC is deeply appreciative of the support you, Mr. Thomas, and the other members of this
Subcommittee have shown for the development and implementation of a prospective payment
system. We also greatly appreciate the attention you, Chairman Archer, and the Members of
this Subcommittee have shown to the problems created by the interim payment system. We are
pleased to have the opportunity to express our concerns about the devastating impact this new
system is having on home health agencies and the patients they serve, and the importance of
fundamentally reforming IPS in this legislative session.

NAHC is the largest national organization representing home health care providers, hospices,
and home care aide organizations. Among NAHC’s nearly 6000-member organizations are every
type of home care agency, including nonprofit agencies like visiting nurse assoeiations, for-profit
chains, hospital-based agencies and freestanding agencies.

As the Subcommittee heard last month, HCFA’s latest move to delay implementation of PPS by
at least six months makes it even more imperative that Congress move to fundamentally reform
the interim payment system (IPS) in this legislative session.

Benefit Reductions Go Far Beyond the Rate of Growth

Prior to passage of the BBA, the Congressional Budget Office (CBO) projected 13.8%
growth in home health outlays for 1597, An updated projection of Medicare outlays by the CBO
indicates that in 1997 home health outlays actually inereased by only 4.8%. In fact, CBO’%s
recently issued revised baseline indicates that the slow-down in home health growth has been so
significant that the savings CBO anticipated from IPS (put in place for fiscal years 1998 and
1999 by the BBA) would have been achieved without any legislative changes. Further, more
recent HCFA statistics indicate that in fiscal year 1998, total Medicare home health outlays will
actually decline by approximately three percent, rather than grow by 4% as CBO predicted in
its 1998 baseline.

CBO’s new baseline now projects that spending on home health will be reduced by $26
billion over five years. This is $9.9 billion more than the $16.1 billion in savings Congress
targeted in the BBA. The HCFA midsession review now reveals that spending over five years
is expected to be reduced by $37.1 billion, $21 billion more than Congress intended in the BBA.
There is evidence that the actual reductions in home health reimbursement over five years will
exceed $48 billion. What many Members of Congress may not have been aware of is that CBO
anticipated that IPS would reduce home care spending by $48.3 billion; however, the savings
were reduced by a 2/3 "behavioral offset” under which CBO expected home care providers to
“game"” the system. The Small Business Administration, in a recent writtén opinion, concluded
that there is no factual basis for this offset.

Based on an analysis provided for NAHC by The Lewin Group, an estimated 92% of
agencies will be faced with reimbursement cuts that average 32% in FY1998. A reduction of this
magnitude could result in Medicare home health expenditures falling to $12-$13 billion, 2
dramatic reduction from both the $21.1 billion CBO originally projected for FY1998, prior to
passage of the BBA, and the $18.2 billion currently projected.

Problems Created by the Interim Payment System

BBA made dramatic changes in the reimbursement system for Medicare home health services.
These changes became effective for cost reporting periods beginning on or after October 1, 1997,
and are intended to remain in effect until October 1, 1999, when Congress has mandated the
implementation of a new PPS for cast reporting periods beginning on or after that date.

Under the new IPS, agencies are reimbursed the lowest of their (1) actual allowable costs; (2)
aggregate per-visit cost limits; or (3) a new aggregate per-beneficiary limit. A number of
significant problems have emerged as a result of the IPS, and we urge Congress to
fundamentally reform the system in this legislative session.
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1. Reduced Per Visit Cost Limits — 21% Reduction

IPS reduced the per-visit cost limits in twe ways. First, the limits are calculated based on 105%
of the median per-visit costs of freestanding home health agencies, rather than the previous
method of 112% of the mean. Second, the new cost limits do not take into account the market
basket price increases that occurred between July 1, 1994 and June 30, 1996.

The combined effect of these two provisions represents a 21% reduction in the cost limits.
HCFA estimates that 65% of all providers will be over these limits. NAHC’s data indicates that
the percentage of those over the limits is even higher.

2. The New Per-Beneficiary Limits Are Inequitable

The per-beneficiary limit is a blended limit - 75% agency-specific data and 25% census region
data -- with FY1994 as the base year. The idea behind the agency-specific component of the
limit was that it would serve as a proxy for case-mix. The problems with the per-beneficiary
Hmit are many.

The new per-beneficiary limit has been of tremendous concern because of the inequities it
creates. The per-beneficiary limit has been an extremely divisive issue in the home care
community because certain types of providers and certain geographic areas are affected
differently by these limits.

Many agencies that have been in existence for years that have worked to get their costs down
and become more efficient in anticipation of a PPS have been harmed by the per-beneficiary
fimits. They end ap with lower limits, based on the agency-specific data, and are penalized for
their own efficiency.

The per-beneficiary limit is based on data (costs of care and type of patients) that reflect a home
care agency’s practices from four or five years ago (FY1993/1994), The per-beneficiary limit
does not reflect any changes in practice that occurred {rom the base year to today.

As in all segments of the economy, costs increased in the last four to five years. Many home
care agencies provide a wider range of services in 1998 than they did in 1993 or 1994. Many
home care agencies serve a very different type of patient -- sicker, more high tech, more complex
cases ~- than they did in 1993 or 1994. None of these changes are reflected in the limit.

While in theory the per-beneficiary limit is suppesed to allow home care providers to "balance"
their sicker patients with less acutely ill patients, providers are finding it ?ncreasing!y difficult
to adequately serve patients with heavier care needs because the limit does not accurately reflect
case mix,

3. Combined Effect of the Per-Visit and Per-Beneficiary Limits

HCFA estimates that 93% of all Medicare home health providers will have their reimbursements
reduced by one of the limits. For comparison, only about one-third of home health agencies
incurred costs exceeding the per visit cost limits in FY1997. .

4. Additional 15% Reduction in Limits

On October 1, 1999, regardless of whether HCFA has developed PPS, home health expenditures
are to be reduced by an additional 15%. This further reduction would be devastating to
providers and would severely jeopardize the ability of beneficiaries to access care and restrict
the level of care they could receive in their homes. The additional 15% reduction is unnecessary
because the hudget target will be achieved without it. Although the CBO estimated that the
BBA would cut Medicare home care expenditures by $16.2 billion over five years, the reductions
in per-visit cost limifs and the per-beneficiary limits will likely cut home care expenditures by
close to $50 billion over the same period.
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5. No Appeals or Exceptions Mechanisms

There is no formal, uniform mechanismunder which providers can appeal the limit calculations
or otherwise ensure that they can accommodate the care needs of the sickest patients.

6. "New Provider” Rates and Definition

Although HCFA addresses the issue of the "new provider” definition in the new per-visit cost
lirnit notice, the serious problem of the new provider rates under IPS remains unaddressed.
New providers, those who do not have a full base year ending in FY1994, are to receive the
"median of these limits," which HCFA has interpreted to mean national averages rather than
census division limits, an interpretation which leads to highly inequitable results,

Some new providers who deliver care in census regions with limits which are below the national
average will have higher limits than existing agencies in the census division. In other areas, the
opposite effect results. In Louisiana, we are told, one agency has a per-beneficiary limit
estimated to be $3000 per year, and a competing agency in the same city has a limit of $13,000.

7. Publication of Per-Beneficiary Limits

It is important to remember that HCFA did not publish the new per-beneficiary limits, which
went into effect on October 1, 1997, until April 1998. Nearly 2/3 of all home health providers
were on IPS before the acfual limits were published. In effect, they have been "flying blind,"
making business and care decisions on best guesses. Many agencies expected higher limits than
they were actually given and based their business decisions on inaccurate best guesses.

8. Bencficiary Impact

The most devastating impact of the IPS, however, is on beneficiaries. IPS is reducing access to
home health services significantly and restricting the level of care received by patients in their
homes,

The inadequacy of the new reimbursement limits leaves providers with the cheice of restricting
access to their services or financially destroying the agency by delivering care to patients that
push the agency’s operating costs above the reimbursement limits. Patients who need the most
care are most at risk for cutbacks or being denied access to care.

These beneficiaries tend to be the oldest, sickest, poorest, and most frail M?dicm'e beneficiaries,
With tos-low Medicare pay is, providers have cut back on staff, leaving them unable to care
for all who need home carve. Patients who need care the most either are not recelving care, or
are being cared for in more costly settings like emergency reoms, hospitals, and nursing homes.

It is important te note that although the reimbursement system has dramatically changed, the
Medicare coverage criteria (except for the venipuncture exclusion) have remained the same.
Providers must lower both their costs and their utilization rates in order to remain viable
under IPS. Lowering either of these without adversely affecting patient care or the guality of
services, however, is proving extremely difficult,

Home health costs have grown much more slowly than both the health care market basket and
the consumer price index (CPI). Therefore, it is nearly impossible for many providers te reduce
only their costs of care, while continuing te comply with quality standards, and stay under the
new cost limits.

Providers must also reduce utilization levels, which could have a drastic impzact on beneficiary
care. Cutting the number of heme care visits could place some Medicare beneficiaries at risk
of receiving less care than they need to remain in their homes. Lower utilization also requires
family caregivers, who already provide a majority of home care services, to carry an even larger
burden.
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To lower utilization and costs, some home care providers are being forced to selectively admit
patients. Beneficiaries who require high-intensity services for a short period (e.g. infected
wound patients who require two or three dressing changes a day) or long-term patients whe
require services over an extended period (e.g. a muitiple sclerosis patient with limited skilled
care needs, but who requires extensive home health aide services for help with activities of daily
living) are no longer "desirable” types of patients. Without home care, these patients could end
up with increased numbers of acute-care episodes, increasing costs to Medicare, or end up in
nursing homes at higher costs to state Medicaid programs.

HCFA has failed in its duty to educate beneficiaries and guide home care providers on the issue
of appropriate versus inappropriate discharges from care. Because of a complete failure to
address this important issue by HCFA, NAHC has attempted to develop educational materials
for both providers and beneficiaries. Our best efforts, however, cannot take the place of
guidance from HCFA since this is an unclear area of the law which calls for official explanation
of responsibilities.

It is critical that providers understand how to appropriately discharge patients from service,
should that be necessary, and that beneficiartes understand how IPS affects them and their home
care benefits.

IPS Studies

Two recent studies on TPS echo many of home care’s concerns about the impact of TIPS on
beneficiaries and providers. A recent study commissioned by The Commonwealth Fund found
that changes in Medicare payments for home health care resulting from the BBA have the
unintended consequence of reducing access to services for the oldest, poorest, and sickest
Medicare beneficiaries. These individuals tend to need the meost home care, for the longest
periods of time. The report also found that:

® IPS places new financial pressures on home care providers to reduce high volume, or longer-
stay, episodes of care.

® Most longer-stay patients are not using the Medicare home health benefit solely or
predominantly for long-term care. These individuals tend to have substantial acute care needs
as well,

#® The home care agencies most affected by IPS will not necessarily be the most inefficlent.
Agencies serving more patients with greater care necds than they served jn FY1994 will likely
have difficulties maintaining the provision of appropriate care.

A study by The Lewin Group, entitled "Implications of the Medicare Home Heaith Interim
Payment System of the 1997 Balanced Budget Act” concluded that:

® The sickest and most fragile patients may have difficulty accessing services, experience
reductions in service, or be shifted to less appropriate care settings as a result of the per-
beneficiary limit, which is based on 1993-94 cost data,

® The IPS was enacted to restrain growth of the Medicare home health benefit, However,
growth in the benefit has already been restrained without the implementation of IPS. The
growth rate in home care for 1996 to 1997 sharply decelerated, changing from a projected 13.8%
to only 4.8%.

® Agencies most affected by the new per-beneficiary fimit include: 1) those that have had an
increase in severity in their case mix since 1994; 2) small agencies serving a large number of
high-use patients; 3) rural agencies where alternative sources of care are less likely to be
available; 4) agencies that have added services since 1994, the cost of which will not be included
in the per-beneficiary limit calculation; and 5) new providers and agencies resolting from
mergers or acquisitions.
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® The IPS requires agencies to held down their costs without regard to past efficiency or current
patient mix. Agencies that cannot make cost reductions in the short time frame will likely
experience financial losses and potential closure.

Specific IPS Reforms

While NAHC fully appreciates the sensitivities surrounding the concept of a moratorium on IPS,
NAHC believes that the problems created by IPS are so many and se serious that another
legislative solution simply may not exist that would 1) fix all the problems, 2) fix the problems
for home health providersin all parts of the country, and 3) provide a solution that HCFA could
put in place before October 1, 1998,

For example, while changing the blend used to calculate the per beneficiary limit to 50
national/50 regional would help a scgment of the home health community, it would not
sufficiently help the majority of home health agencies. It would also benefit some parts of the
country by taking from other parts, a regional issue that must be dealt with,

The ideal solution, then, would be to place a retroactive moratorium on IPS, coupled with
budgetary fail-safe devicesto ensurethat the moratorium would maintain the budgetary integrity
of the Balanced Budget Act. NAHC has proposed that the per beneficiary limits be triggered
only if home care expenditures, under a moratorium, outpaced projections. The 15% additional
reduction could also be used as an additional budgetary safeguard, which would also be
triggered, and only to the degree necessary, to maintain budgetary integrity. For example, if
Medicare home care expenditures under a moratorium outpaced projected rates, the reduction
would go into effect up to the percentage necessary to bring expenditures into line.

Absent a moratorium, there are specific issues that must be addressed to adequately reform the
interim payment system, NAHC urges Congress to act quickly and comprehensively in enacting
legislation to address these concerns.

Solving any one of these issues alone will not fully address the need to reform IPS. Any
legislative proposal needs to be measured according o how well it addresses these issues. Since
a valid case mix adjuster does not currently exist to solve the IPS problems, any IPS change is
likely to feave some of the sickest patients without access to care and some reputable, efficient
home health agencies closing.

Prioritized IPS Reform Items

+*
It is crucial that these reforms be implemented retroactively to October 1, 1997,

L4 Revise the per beneficiary limit, implementing a choice blend, sometimes referred to as
an equity blend. This blend helps level the playing field in all vegions of the country.
Under this approach, each census region would be assigned a payment limit equivalent
to the greater of a blend of 75% national and 25% regional average costs, or 75%
regional and 25% national average costs.

Actual payments to home health providers, under this blend, would be set at the
percentage of the blend necessary to ensure that total expenditures are no greater than
budgeted levels,

. Eliminate the automatic 15% October 1, 1999, reduction in reimbursement.
L4 Raise the per visit cost fimits to 110% of the mean, from 105% of the median,

L Establish a funded outlier payment policy that is preferably based on costs inctrred in
caring for paticuts rather than the number of days or visits an individual has been on
home care.
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L4 HCFA should prorate the per beneficiary limits only in situations where agencies transfer
or prematurely discharge patients for purposes of intentionally circomventing the limits.

. Maintain period interim payments (PIP) for home health agencies until 12 months after
implementation of PPS.

Other Important IPS Issues

Other elements of IPS that have caused hardship for home care agencies and patients include
the application of extending the savings from the freeze to the per-beneficiary Hmits; setting the
base year for calculating the per-beneficiary limits at FY1994; and denying providers the
opportunity for exemptions and exceptions to the per-beneficiary limits.

While we understand that HFCA may not be able to address the base year problem, it is still
any issue that causes significant problems for home care.

Any legislative solution that continues the distinction between old and new providers would need
to assign the median of the cost limits for the census division for new providers.

Copays

NAHC continues to have serious concerns with proposals to couple an IPS fix with home care
copays.

Because home care expenditures have declined so dramatically since implementation of IPS, we
believe an IPS fix can be made budget neutral without the need for additional offsets,

Copays would hurt the same group of home carc patients who are most at risk under IPS --
those who are the sickest, frailest, oldest, and poorest.

Copays cannot be administered in such a way as to be fully collectable. This means that under
any cost-based reimbursement system, copays will always mean a significant additional loss to
home care reimbursement,

Administrative Fixes R
Some of the issues listed above can be resolved administratively by HCFA, and do not need a
legislative fix. The Small Business Administration’s Counsel to the Office of Advocacy issued
an opinion which agrees that HCFA overstepped its bounds in several key areas of IPS
implementation, and took administrative actions which dramaticaily worsen the effect of IPS on
patients and home care providers. Specifically, HCFA should immediately reverse their actions
in the following areas:

® HCFA chose to apply the "recapture the savings of the freeze" provision to the calculation of
the new per-beneficiary limits, in addition to the per visit cost limits, setting the per-beneficiary
limits at artificially lower levels. The new limits did not even exist at the time of the original
rate freeze.

® HCFA assigned new providers the median limit that reflects national home care d:ita, rather
than census division data, giving some "new providers” much lower, and others much higher,
reimbursement levels than other HHAs in the same geographic areas.

® HCFA chose to prorate the per-beneficiary limit in all cases, rather than only in cases where
home care agencies act to circumvent the per-beneficiary Hmits, Thisapproach ignores the long-
standing rights of patients to choose any HHA they wish.
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® HCFA is not allowing any exceptions to the per-beneficiary limits, even though using a five-
year-old base year does not account for many changes in the amounts and types of services
provided to clients by an agency.

We urge the Committee to insist that HCFA immediately reverse its decisions in each of these
areas. While resolution of these issues would not adequatcly address all the difficulties in IPS,
it would certainly address some important points. Furthermore, administratively addressing
these issues would help Congress develop a legislative solution to IPS that fits within the required
budget parameters.

CONCLUSION

The Medicare home health benefit is a vital part of the fabric that protects our nation’s most
vulnerable individuals.

NAHC, along with many Members of this Subcommittee, has long pressed for the development
and implementation of an episodic PPS for home health that would include an adequate case mix
adjuster to account for the costs of care of intensive care patients. This system would create
important incentives for efficient delivery of services, while ensuring that high-cost chrenically-ill
patients can continue to receive needed services.

We deeply appreciate your leadership, Mr. Chairman, and the support of other members of the
Subcommittee to fundamentally reform 1P this year. We look forward to working closely with
you to resolve these issues.
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Chairman THOMAS. Thank you, Ms. Palsgaard.

I guess my basic comment to all of you is that I continue to be
very, very frustrated, although there are some specific instances
where there has been some useful information provided to us; and
frankly, this is not new with this particular industry.

When we were trying to work out a program to deal with this,
when we were writing the Balanced Budget Act, we had somewhat
similar cooperation.

Virtually all of you want to go back to the 112 percent of the
mean. Virtually all of you want to eliminate the 15 percent reduc-
tion. None of you have provided any way in which we could find
those dollars.

Your proper answer would be, “That’s up to you.” My answer is,
the Congressional Budget Office tells us that eliminating the 15
percent is a $4.1 billion cost.

The idea that we should just go ahead and let folks pick their
own poison in terms of the blend in their particular area, on its
face, is pretty naive.

The reason we are going with these structures—if you will recall,
the administration offered a 100 percent agency blend—the reason
we are going with some kind of a structured blend is to begin to
move in the direction of what will be in place on a prospective pay-
ment system. It may not be going in place on time, but it is going
in place, shortly after they indicated.

If everybody is going out of business in this current structure be-
fore the minus 15 percent is in place, then there won’t be anybody
in business when the prospective payment system goes into place.
I see all of you nodding your heads.

Ms. Brock, you just testified that 75 percent of the home health
agencies in Texas will be out of business this month or shortly
thereafter. Is that correct?

Ms. BROCK. Sir, I believe it is correct.

Chairman THOMAS. All right. That means 1,500 home health
care agencies will close in the state of Texas.

Ms. BrocK. That’s true. And I think that there have been a tre-
mendous amount of new agencies since 1994, so we have to take
care of that, and we have to adhere to that——

Chairman THOMAS. I understand all that. But I'm looking at the
data in 1994, not in terms of the number of agencies, but in terms
of the number of visits and patients.

In 1994, there were 20 million visits for 211,000 patients and the
average visit per patient was $96.75. In 1995, 28 million visits,
245,000 patients, gllﬁ. In 1996, 33.7 million visits, 259,000 pa-
tients, $130 per visit.

In 1997, 35.8 million visits, 257,000 total patients—interestingly,
fewer patients, but 2,000 more visits between 1996 and 1997—to
increase to $139 per patient.

In fact, if you look at it between 1994 and 1997, the increase in
the number of home health agencies went up 85 percent. And you
are going to come in front of this subcommittee and testify that,
within the next month, 75 percent of the agencies are going to close
in Texas?

Ms. BROCK. As of my last year’s cost report, the end of my last
year’s cost report, on 3-31-1998, I was being reimbursed $81.85
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per visit. At this point right now, I am at $32.50 a visit, and I have
an overpayment due back to Medicare immediately of $54,000. I
have

Chairman THOMAS. I understand. That’s the reason we’re holding
the hearing.

Ms. BROCK. Right.

Chairman THOMAS. We're trying to make adjustments. But for
you people, as an industry, to come in front of me and tell me that
75 percent of the agencies in Texas are going to close within a
month is either a scare tactic—which, guess what, it doesn’t
work—or naivete, which, if you've been selected by your various
groups to testify and represent the sophistication level of this in-
dustry, then what you have asked in terms of the solution fairly
well reflects that, that what you want is nothing.

I said at the beginning of the hearing, we have to go forward
with the changes in this industry because it is rife with fraud, peo-
ple are being ripped off, and those that are honest agencies have
got to figure out ways to come to the surface. Frankly, we don’t
have the tools that we would like, but we have got to make sure
that this industry rights itself.

I would much prefer a peer group review inside each of the oper-
ations, going after the bad apples, so that when you sit here and
tell me that 75 percent of the agencies in Texas are going to close,
we can all agree that those should have closed, because of the way
they operate, and if they shouldn’t have, we would be sitting down
and working on solutions that would resolve it.

It is just extremely difficult for us, in terms of trying to put to-
gether a solution for your problems, to be told the answer is a mor-
atorium, the answer 1s don’t do anything, the answer is, let us pick
whatever rate we want in our area, repeal or go back to previous
law and, by the way, we're all going out of business.

It just is simply not reflected in all of the evidence that we're get-
ting. If that’s the position you wish to maintain in our determining
how we are going to change your industry, then just sit back. We
will do what we believe what we believe is the appropriate thing
to do, and the information that you provide to us, we will simply
disregard. That’s not a healthy relationship, when the committee
reaches out and says, “Give us some solutions.”

Now, I would say that the testimony from Ms. Odgren from New
Jersey, based upon my knowledge of how narrow the range be-
tween home health agencies is New Jersey, one of the narrowest
ranges between the high and the low, and at the same time, very
few visits, creates a real problem for us in trying to determine how
we evaluate it with the gentleman, Mr. Indest, from Louisiana,
which has one of the greatest ranges between and the high and
low, and the evidence he gave with the folks across the street is
clearly evident, but what it also sounded to me like was that this
is one of the hot new investment areas, and that there are people
who have gone into this because clearly it appears to be a way to
make money. At least it was in the past.

Here is Entrepreneur Magazine for August of this year: “Have
health care experience? Here’s a business just for you. The demand
for quality health care at affordable prices is rapidly increasing,
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and you can turn that demand into a highly profitable home health
care agency.

“Many treatments that once required hospitalization can now be
done on an outpatient basis. If you have experience as a nurse,
therapist, or medical assistant, you can take advantage of these ad-
vancements by caring for patients in their own homes, or if busi-
ness skills are your forte, you can provide health care supplies and
hire health givers to work for you”—et cetera, et cetera. This is a
new investment opportunity.

My guess is that perhaps your argument is that was true pre-
BBA,; it isn’t any more, and what you are doing is indicating to me
that there is going to be a settling out in the industry. Frankly, it
was overdue.

Our job is to make sure that the good people, who do a good job,
survive; those who weren’t don’t. And, frankly, we are doing it with
very little information and data.

We do know this, for example. On average—and perhaps all of
you are not average, or above—on average every home health care
agency had costs increasing faster than inflation. When we did our
caps in terms of the rates, we used market basket to update them.

Why are costs going up faster than inflation? Is it management?

Ms. ODGREN. I would be happy to respond to that. I think that
some of the things that have caused the costs to go up faster than
inflation—and again, I can only speak from New dJersey, I can’t
speak from any other part of the state—is that the length of stay
between 1993 and 1998, in New Jersey hospitals, for Medicare pa-
tients has decreased by three days. So there is a three-day period
of acuity that wasn’t there before.

I don’t think it’s a single reason. I don’t think it’s a single reason.
I think there’s a number of reasons.

Chairman THOMAS. The ripple effect of other changes is an abso-
lutely legitimate argument, if we have empirical data to back it up.
We're trying to look at those factors.

Ms. ODGREN. I got the hospital length of stay on Medicare pa-
tients data yesterday, from the New Jersey Hospital Association, so
that’s the information that I was given.

Chairman THOMAS. The approach we need to take is to get as ac-
curate of information as we can, to be able to make the best deci-
sion that we can, in largely a dollar neutral world.

You heard a lot of us willing to go find more money to help fix
this problem but, frankly, from my position, the industry has to be
far more responsive, far more open, and far less hectic in trying to
;:yeate impressions that are not backed up by careful analysis of

act.

There are several organizations, national and other, that are
doing your industry no service whatsover by blast-facting nonfac-
tual information, by attempting to run around and create difficul-
ties for those of us that are trying to approach this in a rational
way by stirring up Members with information that those Members
do not have the ability to evaluate.

I would hope that, other than go back to current law, put in a
moratorium, let us pick our own rates—and there are a couple of
others that you have offered that, obviously, we will be looking at—
is simply not a conducive way to be able to make decisions.
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The gentlewoman from Connecticut.

Mrs. JOHNSON. Thank you very much, Mr. Chairman. I just have
a brief couple of questions, as I have to leave.

First of all, it is as frustrating to us as it is to you that we are
bound by budget rules, but you can only run a nation with certain
rules, and that is just simply the way it is. So it isn’t possible to
do what you’re proposing we do. It just isn’t possible.

What we have to do is, what are those things that we could do
that would be helpful to you, that are also affordable and wouldn’t
draw money out of some other sector in a way that would be de-
structive.

There are two things that I would say.

First of all, Ms. Brock, I think you have an enormously good
case, and somehow you have to all get together or be heard better,
and I think, frankly, your own Congressman can help you be heard
better by the regional HCFA people.

You should not be getting letters that tell you one week your rate
is going to be this, and two months later your rate is going to be
that. In her testimony she detailed how she got one rate, and they
said that they had underpaid her $117,000, and then two months
later, a much lower rate, and she had been overpaid.

You can’t run a business this way, and you can’t go to the bank
and get a loan this way. That is something that we've got to fix,
just the mechanics of moving the payments out.

If you listened carefully, you might have heard the GAO say that
he thinks the two causes were the moratorium and also the slow
rate of payment.

We can probably help you on that, just being able to get your
money moved through in a way that you can stay alive if you de-
serve to stay alive, and not lose your own personal investment as
a small businesswoman. That’s

Chairman THOMAS. Will the gentlewoman yield briefly?

Mrs. JOHNSON. Yes.

Chairman THOMAS. I want the record to reflect accurately what
has occurred.

In terms of the letter that was sent initially, that was on the per-
visit. In fact, the letter said: “A review of your interim rates incor-
porating the per-beneficiary limitation will be addressed in a sepa-
rate letter.”

The separate letter was, in fact, the per-beneficiary cost. It
wasn’t that they said one thing and then said another.

Mrs. JOHNSON. Okay. Thank you. I did skim through her testi-
mony. Nonetheless, I think the point that you can’t get information
about what your costs are in a timely fashion, and then you can’t
get paid in a timely fashion, is a problem in a period of such

Chairman THOMAS. I would tell the gentlewoman she, in skim-
ming, read the testimony correctly. The testimony misrepresents
the letters and the content of the letters in a specific way. One was
the per-visit, which said, “Another letter will be coming,” which is
the per-beneficiary.

It was not that they sent a letter with one rate and then sent
a second letter with a second rate. It was two different rates be-
cause it was two different subject matters.
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Mrs. JOHNSON. All right. It does need to be looked into more
carefully, though, because if under rate you were underpaid
$117,000 and at the other rate you were overpaid—so, anyway, the
point is that, really, these things ought to be worked out with the
administrators in a way that just merely payment flow isn’t the
problem.

I am a big supporter of continuing PIP, and I can tell you that,
at least in my area, the regional people have really been willing,
once I brought that to them, because they’re not interested in see-
ing agencies die just because the bureaucratic mechanism didn’t
allow, you know, honest reimbursement under our current system
to flow.

I will just urge you to try to deal with those problems, and some
of us can maybe help you.

I am very surprised that all of you are willing to move into the
future with a system that drifts toward national and regional data,
and excludes entirely agency data.

The more I've thought about it, and I think about the spectrum
of cases that you deal with, and the inability of the national sys-
tem, no matter how good, to ever really judge efficiency, or really
be patient-specific, I don’t know why you would want to go to a sys-
tem that has no agency-specific data in it.

Yes.

Ms. ODGREN. I'll respond to that, as well. I think because the
people, for the most part, that I see that are sitting here, are on
the low end of the per-beneficiary limits, and so—I mean, I under-
stand what Chairman Thomas was saying, but I don’t think it is
the people that he is the most concerned with that are necessarily
the people sitting at this table, because they’re not here to testify,
because they’re not being hurt.

So, if we are at the very low end, as an individual agency, it
would make sense that a national and a regional board——

Mrs. JOHNSON. That might make sense in the short run. What
I would ask you to think about is, do you really want that in the
long run? If you have any follow-on thoughts about that——

Ms. ODGREN. I will.

Mrs. JOHNSON [continuing]. Yyou know, please let me know. Be-
cause while right now, it might look good to you, because it would
raise your rates, in the long run, are we going to have a system
that serves us, if it is blind to actual costs?

Ms. ODGREN. Right. But, in the long run, we’re going to have the
prospective payment system, which we’re all looking for. I mean,
hopefully, not in the real long run. I'm trying to exist in the short
run.

Mrs. JOHNSON. Yes. Thank you very much. Thank you, Mr.
Chairman.

Chairman THOMAS. The gentleman from Maryland.

Mr. CARDIN. Thank you, Mr. Chairman. As I've indicated earlier,
I have a major concern that we move forward quickly, because of
the urgent situation, so I agree with the thrust of all of your testi-
monies.

Let me talk a little bit about the per-beneficiary problems and
the way that the current interim payment is handled.
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I must tell you, I can relate much more with New Jersey and
California than I can with Texas or Louisiana or Georgia, because
of the number of average visits per use. I come from the state of
Maryland, which is at 34 average visits per user in 1997. California
was at 47 and New Jersey was at 41, compared to Texas at 134
and Louisiana at 153 and Georgia at 93.

I guess I have a question for each of you. That is, if you come
from a state that has a high average use per beneficiary, why
shouldn’t we expect you to do something about that, and get that
number down to a more reasonable level?

If you come from a low-user state, how did you do it? Maybe you
should be sharing the secret with other states, and help us save
money on home health care.

Mr. INDEST. If I may respond?

Mr. CARDIN. Sure.

Mr. INDEST. Since our state has the dubious honor or the highest.

In my written testimony, I was very candid about what I feel are
the problems in Louisiana. I have served for numerous years as
chair of the Government Affairs Committee of our State Home
Care Association. I've been in business since 1983.

We tried, on numerous consecutive years, to get a CON, some
type of sensibility to the rapid growth of home care in Louisiana.
As an industry, we tried to do that.

We were very naive about the process. We found out the first two
years, it was the Governor’s office that was shooting us down.

Mr. CARDIN. Let me just suggest and support what Mr. Thomas
has said, then. Why didn’t you come forward and ask us to help
you in the interim payment, to put a reward on some action by
your state to reduce what I believe you are saying is unreasonable
utilization?

Mr. INDEST. I might be misunderstanding your question. I'm not
asking for a reward. I do not support the wide variety in per-bene-
ficiary limits in Louisiana. I think that any business needs to be
on a level playing field, and what I support is a level playing field
for the home care providers in Louisiana.

Mr. CARDIN. Good. How do you do it? Can you tell us something
of how you were able to get it down? You’re being penalized under
the current formula for your success. But how did New Jersey and
California do it?

Ms. PALSGAARD. Well, I can speak for California and specifically
the Central Valley, because they’re the people that I'm most
around.

I do think one of the reasons is that we have had, in the last few
years, a big push for seniors, for managed care. In some other kind
of environment, perhaps you have to look at exactly what the doc-
tor is ordering and what you can provide.

Also, perhaps we have just been able to look at the issues of the
fact that, as a businessperson, we want to be very cost-effective, be-
cause we were looking at the prospective payment proposal that we
have all been looking forward to happening in our industry.

Our agency was looking at being just as cost-effective as we could
with our mission always being the highest quality care possible to
our patients and following the physicians’ orders for what care is
needing to be provided.
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I really can’t speak for other parts of the country. I see the sta-
tistics like you do, and I believe that, just in California, we're just
trying to work within all the regulations and within all what is al-
lowed under the Medicare home care benefit, and try to do a very
good job for the patients——

Mr. CARDIN. Let me compliment you on what you have done in
California, but let me just, I guess, underscore the point that Mr.
Thomas has made.

That is, your associations could do us a service to look at this,
and give us recommendations where we could come in with a more
rational formula—even if it’s the interim formula, forget the PPS—
so that you don’t lose money as you’re losing today, because we’re
paying for the inefficiencies of unjustified per-visits in other parts
of the country, or among other agencies, if it’s not the full state,
if there are problems with different practices within different agen-
cies within a state.

Obviously, there is some waste here. It’s difficult to understand
these numbers. We can’t afford that, particularly when we are try-
ing to find revenues in order to deal with the problem currently.

It would be useful if you could help us, and rather than just say,
“Well, add more money and hold everybody harmless,” if we could
get at where we are paying for services that perhaps are not need-
ed, to be able to use those resources to deal with the legitimate
problems that you have brought to our attention.

Chairman THOMAS. I thank the gentleman. The gentleman from
Louisiana.

Mr. McCRERY. Thank you, Mr. Chairman. Each of you has a
home health agency. Do you know what your per-beneficiary visit
cap is and, if so, would you just let us know? Mr. Knight?

Mr. KNIGHT. Mine is about $3,300 in Atlanta. As I said in my
oral presentation, the per-beneficiary cap is not the issue that con-
fronts my particular agency.

Mr. McCRERY. Yes, I'll get into that. I just want to know if you
know what your cap is. Ms. Brock?

Ms. BrRocK. About $3,300.

Mr. INDEST. We do not know yet.

Ms. ODGREN. $1,950.

Mr. McCRERY. About $2,000?

Ms. PALSGAARD. A little over $3,000.

Mr. McCRERY. A little over $3,000?

Ms. PALSGAARD. Mm-hmm.

Mr. McCRERY. Okay. Mr. Indest, let me get the good stuff out
first.

You include, in your written testimony, a reference to a report
that was done for HHS which justifies, to some extent, the higher
cost in Louisiana and some other high-cost states vis-a-vis other
states that have lower costs, and they refer to such things as avail-
ability of alternative delivery systems.

In your testimony, you refer to a higher incidence of cancer and
some other diseases that carry with them higher costs in the home
health field.

Would you like to elaborate on that? Do you think there is really
that much difference between Louisiana, Texas, and some other
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high-cost states and, say, New Jersey and Connecticut, and low-
cost states?

Mr. INDEST. The Mathematica study that I quoted came from our
national association, the National Association for Home Care. I
don’t have the full study, but I quoted that section of it that gave
some explanation for the increase.

Again, I am being extremely candid. I think that is an expla-
nation but I don’t think it is the full explanation as to why we have
high utilization in Louisiana, and that’s all I can speak for.

Louisiana has been an open state for home care. Those people in
Louisiana are reading the magazine that the chairman read from,
and I stated that in my written testimony.

Mr. McCRERY. Let me stop you before you get into too much
more trouble. [Laughter.]

Mr. McCRERY. How about, let me ask about the proposal from
the VNA that we go to a new blend of 75 percent national and 25
percent regional. How would that go over in Louisiana?

Mr. INDEST. I think that would hurt Louisiana.

Mr. McCRERY. I think you can leave off the “think.”

Mr. INDEST. Yes. It would hurt Louisiana substantially.

Mr. McCRERY. So you would not be in favor of that new formula?

Mr. INDEST. I would not be in favor of that. No, sir.

Mr. McCRreRY. I want to ask you now another tough question. In
looking over the data for the number of home health agencies in
various states, I've picked out some states that are approximately
the same size as Louisiana.

Alabama has 183 home health agencies; Arkansas, 206; Georgia,
98; Kentucky, 109; Mississippi, 70; Missouri, 275; North Carolina,
162; Tennessee, 238; Louisiana, 514. What is your explanation for
that?

Mr. INDEST. Well, the last time I started to make it, you stopped
me, because you didn’t want me to get into any more trouble.

Mr. McCRERY. Yes, but now I'm prepared for you to go there.

Mr. INDEST. Number one—and I can only speak to certain of
those states—Mississippi, I think, has a CMN, and that has been
in effect for a long time. I think the same is true for Alabama.

As far as Louisiana is concerned, I spoke about the problems we
had with the downturn in our economy in the 1980s. A lot of peo-
ple, and I have people that I know of who were in the oil and gas
business, and they read the magazines and said, “Well, you know,
this looks like a great business to be in.”

It used to be, and I stress “used to be.” I would think, in most
states, if you had two physician friends who were high referrers to
home care, legitimate referrers to home care, and you could get
them to refer to you, you had a home health agency.

Mr. McCRERY. It’s an interesting point, about the oil and gas in-
dustry. Surely, there’s nothing to that. But it does appear that
Texas, Oklahoma, and Louisiana have the highest proportion of
home health agencies in the United States for the population.
[Laughter.]

Chairman THOMAS. Would the gentleman yield?

Mr. McCRERY. Be glad to yield.

Chairman THOMAS. I would want to point out that Kern County,
California, which is three counties away from Ms. Palsgaard’s oper-
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ation, produces more oil than the entire state of Oklahoma and
that, if it were a state, this one little county in California, it would
be behind only Texas, Alaska, and Louisiana in oil production; and
we only have 48 visits. So the series is going to stop right there.
There i1s no connection to oil and gas.

Mr. McCRrgRY. That’s probably true, but it is an interesting coin-
cidence. In California, you have other things to do besides oil and
gas.

Mr. Indest, it’s clear to the members of this panel and to the
Congress and, obviously, to the Clinton administration, that there
were problems in the home health industry that needed to be ad-
dressed. Utilization was going way out of control, costs were going
way out of control. We had to do something.

It is clear to us now that the steps we took to try to get us to
a prospective payment system, which all of you told us you wanted,
and we said, “Yes, it sounds like the solution,” the interim steps
were not the best that we could have devised, evidently.

We are in a bit of a problem, due to the budget rules and the
reluctance of the administration to suggest any plans that are any-
thing but budget neutral.

I don’t know what to tell you. I've been telling folks back home,
Mr. Indest, that we are going to do something, and we are going
to do something. Unfortunately, I can’t report to you today that
that is something that we are going to do is going to help.

We are looking to you all for more suggestions, if you have any,
short of “Let’s go back to the old system,” because that isn’t going
to happen. We would like to have them.

I will tell you, too, that this reshuffling of the formula is just
picking new winners and losers, and that’s not acceptable to me,
nor is it acceptable, I would think, to any of the other high-cost
states. We have to find a way to wean some of these agencies,
while not hurting the good actors in the program.

Thank you all very much for your help, and we look forward to
receiving more input.

Mr. INDEST. If I just might say, the executive director of our
state home care association is with me today, and we will take you
up on your offer of getting in touch with your office

Mr. McCRERY. Good.

Mr. INDEST [continuing]. To hopefully come up with a solution.

Mr. McCRERY. Thank you.

Chairman THOMAS. The gentleman from Washington, a member
of the full committee.

Mr. McDERMOTT. Thank you, Mr. Chairman. This is a bit like a
busman’s holiday. I feel like Mr. Knight and Ms. Odgren and the
lady from California, Ms. Palsgaard, are sort of the people that
have been going through my office, one after another, for the last
three months in the state of Washington.

As I listen to this discussion, it seems like what we have done
is we have slammed the barn door when the cow is way down the
road, and now we are trying to figure out what do we do with it.
It seems——

Chairman THOMAS. Excuse me. The cow or the barn door?
[Laughter.]

Mr. McDERMOTT. Either. A good question.
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Chairman THOMAS. I'm trying to follow you, but I didn’t know
which one you meant.

Mr. McDERMOTT. The issue that, it seems to me, that we have
to decide on this committee is how much do we try and micro-
manage this situation, and how much do we let it be decided by
the states, because Mr. Cardin and I and Oregon and New Jersey
are going to be in bad trouble here, very quickly.

I don’t know how you stay open when you're $2 million in debt.
What do you say to a banker when you say, “Well, I got $ 2 million
in debt and I would like some more line of credit”? You don’t make
it up in the volume, so to speak.

The question is whether or not we might just block grant the
money to the states, give everybody a per capita amount, and let
them all figure out how to do it, because I know that New Jersey
and California and Maryland and Washington would be able to fig-
ure out how to do it. There would be a lot of pain in some places
like Texas, but at least you would decide it down there.

What troubles me is Texas and Louisiana seem to have the prob-
lem that the state legislature and the Governor and people at that
level were unwilling to step up and do what had to be done.

I think that the committee is caught between—I mean, many of
my colleagues on the other side don’t like big government. They
don’t want Washington to decide everything. This looks like a per-
fect issue to give a block grant to the state and say, “You do your
home health care agencies on the basis of we’ll give everybody $10
per person in the state, and you can go down the road and figure
out how to deliver the care,” because that would force a process in
the legislature.

The other way, sitting up here trying to figure out, should we
take back the 15 percent? Well, that gives us a short term break.
That’s like taking your foot off the air hose for a patient who is on
oxygen for about 20 minutes.

Ultimately, it is going to come back down in some kind of crazy
way, if we don’t figure a way to break this disparity between the
high and low states.

I would like to hear what your view is. I suggest to the chairman
that maybe we ought to lift the 15 percent cut, but give every legis-
lature exactly two years, or one year, to come up with a certificate
of need process, to weed out, according to some national character-
istics, who is capitalized properly, and then you get these wildcat-
ting entrepreneurs out pretty quick.

I don’t think the fact that Texas lost 450 nursing home agencies
worries me very much. I figure that’s a real shakeout, and it’s
going to have to get worse.

I would like to hear how you think, besides having us do all the
work and just shoveling more money to you, what is it that has to
happen at the local levels that we can mandate and say, “You peo-
ple solve it your own way locally.” Yes.

Ms. ODGREN. I would like to speak to that. I think Mr. Cardin
has asked earlier, you know, how do we do it. I think you’re hitting
on some of the issues.

I do believe, in New Jersey, we have a combination of two things
that keep our per-visit and our cost per visit low.
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One is, we are a CON state. We are high-density population, par-
ticularly frail elderly, a larger growing over 85 population, and that
we have the certificate of need in place. We have no more than 60
Medicare-certified home health agencies in the entire state.

I think, for those of you who understand cost-based reimburse-
ment, if you have, I'm just going to say a million Medicare-eligible
home care patients in the state of New dJersey, and you’re cost-
based reimbursed, it’s going to cost you more per beneficiary if you
have 500 agencies versus 60 agencies, because you’re paying the
administrative overhead for every one of those agencies.

I think, when you talk about whether it’s state block grants or
thinking of some way, you have to, until we get to a prospective
pay system, while we are still in a cost-based reimbursed system
for home care, that the more agencies taking care of the same
amount of patients is going to cause you to spend more money.
That is one thing.

Second, I have to say that the region we are in, which includes
New York and New dJersey, I believe has one of the toughest fiscal
intermediaries in the Medicare program, and I think that we have
not been allowed to exploit the Medicare program.

We are allowed to provide to Medicare patients what conditions
of participation say that Medicare beneficiaries are allowed. We
have very few people that get daily home health aides.

We get what is called a 488 called in, which is the HCFA, the
intermediary’s check to call the record in and check medical neces-
sity, check homebound status, and check all of that.

I do believe those two factors have kept our visit number per
beneficiary low, and then our cost per visit low, because of the
CON issue.

Mr. McDERMOTT. I have a Visiting Nurse Association in Seattle
that has an average of 17 visits per case.

Ms. ODGREN. Are you a high-Medicare managed care?

Mr. McDERMOTT. Yes. Sure. We've had it for a long time. We
have a 30-visit average. We have some that are obviously below
that, one is 17.

When you take a 15 percent cut in that, you are up against the
wall. I think that there is clearly going—and if the Visiting Nurse
Association goes out of business, it will be the oldest, the longest-
standing agency in the state that will go bankrupt around the 1st
of October.

They’re bankrupt now, but they’re going to have to say it pub-
licly, at some point. That’s why I think that the chairman is right
in calling this hearing.

I don’t have a clear answer. I don’t know how we mandate tough
fiscal intermediaries in Medicare, because we have one, too.

Chairman THOMAS. Will the gentleman yield?

Mr. MCDERMOTT. Yes.

Chairman THOMAS. We did in the BBA. At least, we began the
process.

I believe the gentleman from Louisiana’s attempt to find some
linkage between Texas, Oklahoma, et cetera is the fact that it’s in
the same region and that, while we mandated Section 4614, nor-
mative standards for home health care claim denials, including the
frequency and duration of home health services which are in excess
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of normative guidelines the Secretary shall establish, by regulation,
we set up a process to begin to examine the out line and figure out
why regions utilized the home visits more than others, and HCFA
will not implement this section.

We are currently at war over their failure to do a number of
things under the BBA, including what is an obvious step to begin
to get adjustments on usage between regions.

Now, 1 agree with everything you said about getting people to
look at their state level, and that is one of the reasons it bothers
me a little bit, but there is easy stuff that we can do here that we
have already done.

I know the gentleman is not aware of every particular segment,
but this one was important to me because they kept telling me they
had no standards, they couldn’t apply anything.

I said, “The least you can do is a relative comparison between
what one region is doing and another which produces the outliers,
then make them explain why they’re doing more than the others.”

We are hearing some of the reasons: the certificate of need; the
very tough intermediaries; managed care as a kind of a third party
overseer for what is going on, versus wild entrepreneurial areas
with no certificate of need, with a regional intermediary that is not
doing the same thing that somebody else is doing.

All those could be put into the normative standard structure, and
it would be a useful tool, had they begun the process of imple-
menting that section.

As a matter of fact, it was supposed to apply to services fur-
nished on or after October 1, 1997. We should have had a half to
three-quarters of a year of experience in looking at this data. We
don’t have it because HCFA won’t do the job that the law said they
should do.

Mr. McDERMOTT. Mr. Chairman, could I just ask, though, the
bill passed when?

Chairman THOMAS. It was effective immediately. It was on the
b}?gi{)lrllling of the fiscal year of 1997. That was the effective date on
the bill.

Mr. McDERMOTT. What I am suggesting is that perhaps having
it effective immediately, you can’t have the rules and regulations
prepared that quickly. I mean, you got to give them a little time.
You may say they haven’t done enough, but I

Chairman THOMAS. It’s normative standards. They already have
the data coming in by region. All you have to do is compare the
regions.

Mr. McDERMOTT. I would like to work with you on it. The reason
I came to this hearing is because I think every Member of Congress
is going to be in trouble in their district after the 1st of October
when these home health agencies, the really effective ones, and the
old standing ones, are announcing in the paper that they are going
bankrupt.

That is going to be a real crisis for a lot of people in the election.

Chairman THOMAS. I agree.

Mr. McDERMOTT. I really think this is something we must do
something with.

Chairman THoMAS. I would tell the gentleman that, although I
have heard that suggestion, block grants to states, the problem is
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that money then would be going to the states which have refused
to take what I would consider reasonable and appropriate steps.

The next problem is that during the next Congress, you are back
lobbying for a larger block grant to maintain the same discrep-
ancies that weren’t corrected in the first place by the state that
was getting the money, so it doesn’t have to make the tough deci-
sions. To me, that is a circular problem.

We've got to go to the heart of it and figure out a way to create
a system which, on a cooperative basis, the people who are doing
a good job have got to get far more aggressive in their associations
and demand that the people who are trying to maintain the old
system, who are presenting arguments of “Don’t do anything, just
bail us out, because it’s a crisis,” that will not carry the day.

Go back inside. Get your associations to get serious about who
is responsible and who is not in your area of activity. What you do
is important. You’ve got to look inward.

We will help you in terms of trying to make the system as fair
as possible. But there has to be a settling out in this industry, and
all of us want the settling out to be the quality care folk.

Mr. McDERMOTT. Mr. Chairman, I was making my suggestion
about the block grant following the aphorism of Benjamin Franklin
that the imminence of hanging tends to focus men’s minds.

If they know that they have a fixed period in which they are
going to be faced with real problems, there would be action in those
states, there is no question about it, or else they would pay the
price.

I think that’s our problem. We either micromanage it, or we do
it bluntly. I'm not sure I know how to micromanage from this level,
but I do know how to be blunt.

Chairman THOMAS. My concern is, that listening to the recent
testimony, I don’t know that the message would necessarily get
through. It would probably create more chaos.

The gentleman from Louisiana had a couple of additional ques-
tions.

Mr. McCRERY. Thank you, Mr. Chairman. Mr. Indest, in your
testimony, written testimony, I think you say that, since sometime
in 1997, Louisiana has lost 80-something home health agencies. Is
that correct?

Mr. INDEST. Those are statistics I received from my state home
care association.

Mr. McCRreRY. Okay. Do you have any statistics on how many
new agencies have been created since that same point in time?

Mr. INDEST. One thing that I stated in my written testimony,
that I did not state earlier, currently in Louisiana, I think, as of
two years ago, there was a moratorium on the establishment of
home health agencies.

I do not have those statistics, but with a moratorium I would
hope that none.

Mr. McCRERY. So there is a net decrease of 80-something since
this went into effect?

Mr. INDEST. Yes, sir.

Mr. McCRERY. I want to explore for a minute with all of you the
question of co-pays, because every time we mention co-pay, indus-
try just says, “That won’t work.”
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What I am talking about, and I think the chairman is talking
about, is the possibility of giving agencies the option to charge a
nominal co-pay, $5 per visit, where there is some cap on the num-
ber of visits that you could charge a co-pay for, and then you, the
agency, could discriminate at your will.

If you think some of your patients are unable to pay, don’t charge
them, but those who are, charge them, and then you have some in-
come to supplement your activity.

What’s wrong with that?

Mr. INDEST. Could I respond to that, Mr. McCrery?

Mr. McCRERY. Anybody. Yes, anybody.

Mr. INDEST. Am I understanding you to say that we will be able
to charge the co-pay and keep that money?

Mr. McCRERY. Yes.

Mr. INDEST. It will not be deducted from our cost of doing busi-
ness?

Mr. McCRERY. Well, we can work on that.

Mr. INDEST. I think my understanding of co-pays is that it is a
built-in loss to the home health agency. If you don’t collect it,
you’re already operating in a cost-based system——

Mr. McCRERY. We can discuss this. But it doesn’t make any
sense to me to give it to you in one hand and take it away in an-
other. That doesn’t help you.

Mr. INDEST. You've just painted a very different light on the way
I understand co-pay.

Mr. McCRERY. I mean, let’s just explore this for a minute. We're
stuck in the budget, because we did some stuff that got savings,
and now we can’t, even though we got more savings than we
thought, we can’t go back and spend the extra savings. So we're
stuck.

We can’t give you any more money. That’s what I've understood
at this hearing today, from the administration and from conversa-
tions with Members of Congress. We can’t find any new money to
give you.

What I'm suggesting is, we give you the option to get new money
yourself, from your own patients. What’s wrong with that? $5 a
visit. It’s called balance billing, $5 a visit. Hey, a lot of folks out
there can probably afford $5 a visit. Some can’t. Why not leave it
up to the agencies to decide?

I mean, that’s a way to help you out of this interim—and we
could do away with that option at the time we get a prospective
payment system. I'm just trying to figure out a way to help us
through this problem time that we are experiencing.

Ms. ODGREN. Thank you. I would suggest that, if we are going
to look at co-pay, it really needs to be an across-the-board.

If I have a per-beneficiary limit of $1,950, in order to survive, I
have to charge a $5 co-pay to those people who, on my sliding fee
scale, can afford to do that, the agency down the street that has
a $3,300 doesn’t have to, how long am I going to be in business?

Mr. McCRERY. Well, that’s the market, you know. Maybe we
should try to get back a little bit to the market. That would help.
In fact, 'm of the opinion that, if people actually had to pay some-
thing for what they get, utilization would go down.
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I mean, if you want to get into it, I can get into that with you,
and we can just do away with all this stuff and let people pay.

Chairman THOMAS. Will the gentleman yield?

Mr. McCRrRERY. That would be a lot better solution than a lot of
this junk that we are trying to do in micromanaging the health
care system from here.

Chairman THOMAS. Will the gentleman yield?

Mr. McCRERY. Yes.

Chairman THoOMAS. We keep talking about low income, and how
difficult it is for them to operate. It’s my understanding that Geor-
gia has a co-pay.

Mr. KNIGHT. For the Medicaid system?

Chairman THOMAS. For the Medicaid system.

Mr. KniGHT. That is correct.

Chairman THOMAS. How much is it?

Mr. KNIGHT. $2, I believe, per visit.

Chairman THOMAS. How good are you at collecting it?

Mr. KNIGHT. Not very good at all.

Chairman THOMAS. If we gave you a $5 co-pay in the rest of the
income range, in terms of the patients, you would be better?

Mr. KNIGHT. If that is an option to explore, to help offset the
challenge that we have on the 15 percent number for next October,
we would love to work with this committee and you, Mr. Chairman,
on that thought.

I think that there are other methods of managing utilization,
other than that. I don’t disagree that the co-payment system that
exists in other parts of the health care system is working.

What I think I take exception to is the fact that it is cost reduc-
tive, as we have heard it, and as it has been presented in the past.
We are not even receiving all costs from Medicare, to begin wit.
There are some disallowed or nonallowed costs, and this becomes
yet another opportunity for us. So——

Chairman THOMAS. I would tell the gentleman that his state-
ment is absolutely correct. The gentleman from Louisiana is drill-
ing a wildcatter here, and we don’t know whether it’s dry or not,
because we haven’t discussed this proposal before.

My belief is it probably a dry well, because my concept was an
agency optional passthrough but, frankly, it was back to the old
traditional, the money comes through and it either comes from you
or it comes from the beneficiary.

The decision as to where it comes from is up to you, to provide
money to be able to do something like defray the 15 percent reduc-
tion, because that would be kind of a revenue neutral way, on a
passthrough basis, to remove what I consider to be a far more oner-
ous hammer that has a $4.1 billion price tag that, if we can’t get
rid of that—let me say it another way, and I'll give the time back
to the gentleman.

If you had a choice—which nobody wants to do in this industry,
they just want us not to do anything—if you had a choice between
the 15 percent reduction going into effect on its current date, or a
$5 or $8 co-pay, which would replace the minus 15 percent, but it
really wouldn’t be a co-pay, it would be an agency optional pass-
through, and you have only two choices, which one would you
choose?
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[No response.]

Chairman THOMAS. I know. You want moratorium. You want to
go back. You have two choices. Anybody, reaction?

Mr. KNIGHT. I think, in our particular situation, it would need
to be studied, because I'm not sure today that the 15 percent
wouldn’t be a better hit if I had to take one of the two, than the
$8 co-pay. I'm not sure how that lines up.

I think that, when you think about the administrative costs asso-
ciated with that, which have not been factored into any year, much
less 1994——

Chairman THOMAS. I understand.

Mr. KNIGHT [continuing]. It is a little bit difficult to sit here on
the fly and make a decision and answer, you know that question
intelligently.

Chairman THOMAS. All I'm telling you is that that should have
been the kind of discussions that you folks were making as you
were thinking about coming here to tell us how to solve the prob-
lems, because those are the kind of decisions that we’re going to
make with or without your input. I would much rather make those
kind of decisions with your input.

Ms. Brock, what do you want, minus 15 or the agency optional
passthrough?

Ms. Brock. I think both of them are going to make our lives to-
tally impossible.

Chairman THOMAS. I understand that.

Ms. Brock. I think if we had a smaller co-pay, that might be
more realistic.

Chairman THOMAS. $5. Going once.

Ms. Brock. I think they’re both impossible. If I had to pick, I
would pick the co-pay.

Chairman THOMAS. Thank you very much and thank you for
making a decision. I appreciate that very much. Mr. Indest?

Mr. INDEST. Would the co-pay be, as Mr. McCrery, Congressman
McCrery described it?

Chairman THoOMAS. Notwithstanding your state affiliation, the
answer is a flat out California no. [Laughter.]

Mr. McCRERY. I think you should explain exactly what your pro-
posal is, in case they don’t understand your jargon.

Chairman THOMAS. The proposal is an agency optional pass-
through, for example, a $5 levy. The agency could pay it, or the
agency, at its option, could pass it to the beneficiary.

Mr. INDEST. If I had to state right now, I would go with the co-
pay. Without thoroughly studying——

Chairman THOMAS. Agency optional passthrough.

Mr. INDEST. Yes, sir.

Chairman THOMAS. Not a co-pay.

Mr. INDEST. Yes, sir.

Chairman THOMAS. Ms. Odgren?

Ms. ODGREN. I'm just trying to think——

Chairman THOMAS. I understand.

Ms. ODGREN [continuing]. From the cost perspective.

Chairman THOMAS. All I'm trying to do is get you folks to realize
the kind of decisions that we’re going to have to make, and we
would love to begin sharing the decision making process with you.
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Ms. ODGREN. I would think that the agency optional passthrough
would be the

Chairman THOMAS. Agency optional passthrough. All right. And
the brain trust decides. Ms. Palsgaard?

Ms. PALSGAARD. I think if you could look at how much the 15
percent, if you meet the budget target, how much of the 15 percent
would be required to do that, or is there more. I'm just

Chairman THOMAS. No, you don’t understand the way the game
is played.

Ms. PALSGAARD. I do.

Chairman THowMAS. If we change the baseline, we are obligated
to find the money. It is a $4.1 billion cost. I have to replace $4.1
billion if I drop the 15 percent reduction.

I'm trying to figure out a way to soften the blow in terms of rais-
ing some money that might be a more palatable way, not nec-
essarily out of your pocket, but out of the larger universe’s pocket,
rather than just yours, or you can choose the option and it comes
out of your pocket.

That’s the agency optional passthrough—15 percent reduction on
the date that it currently occurs, or an agency optional pass-
through.

Ms. PALSGAARD. For a co-pay?

Chairman THOMAS. No, an agency optional passthrough. You de-
cide whether you want to collect it from the beneficiary or not.

Ms. PALSGAARD. I think that, if I speak as my agency——

Chairman THOMAS. I'm asking you talk for yourself.

Ms. PALSGAARD. OKkay. If I speak for our agency, we have a very,
very poor clientele in our county right now, and it would be very
difficult for us to be able to do any kind of co-pay collection.

There are certainly people that could afford it, but the majority
of the people in our Central Valley, as you know, are
farmworkers

Chairman THOMAS. What percentage are on Medicaid?

Ms. PALSGAARD. In our service area, we have

Chairman THOMAS. Your clients.

Ms. PALSGAARD. Our clients.

Chairman THOMAS. Your clients.

Ms. PALSGAARD. Our clients have a low percentage of MediCal,
probably, in Merced County.

One of the other things that I didn’t remember when we were
talking about the lower utilization in California was the in-home
supportive service program in California, that maybe is a reason
there is not as much help there.

Chairman THoMAS. That’s another fallback that softens the blow
on the number of visits, if there is no such agency.

Ms. PALSGAARD. I suppose, yes.

Chairman THoMAS. I just wanted to finally get you into the level
of the kind of decisions that we are going to be looking at.

Mr. CARDIN. Would the chairman yield just for one second?

Chairman THOMAS. Certainly.

Mr. CARDIN. I think this is a very, very helpful discussion, but
I would just put on the table that we have to realize that this is
an interim situation.

Chairman THOMAS. Exactly.
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Mr. CARDIN. What that is going to mean, as far as your adminis-
tration of home health services, an ability to keep the network
afloat until the PPS system comes into effect, I think we need your
good counsel as to what these different—of course, we assumed the
15 percent was going to go in when the PPS went into effect. We
never assumed that the 15 percent was going to be before the PPS.

Chairman THOMAS. That’s another renege on HCFA’s part.

Mr. CARDIN. I agree. We thought the new system would be in.
Sﬁ) we Snever thought that you would have to implement that under
the IPS.

Chairman THOMAS. Correct.

Mr. CARDIN. But now, if you are going to be asked to implement
some type of a collection process, on top of the IPS, before the PPS
comes into effect, what does that mean as far as the ability to effi-
ciently administer a program, until we can get the PPS into effect?

Chairman THOMAS. Again, all of us are committed—in fact, we
just had another conversation—to go try to find some money, if we
can, but you have to be realistic in terms of the needs and the de-
mands and the amount of money that this area was changing,
which was absolutely necessary for all the reasons that you pro-
vided, in certain states, but there are victims in other states that
were doing a good job, that we don’t have the ability to select out
with criteria and data yet, that we will with the prospective pay-
ment system.

If you don’t want us to impose something on you that we will im-
pose, we've got to get feedback from you on options, just like the
difficult one I made you go through.

Ms. Odgren.

Ms. ODGREN. Yes. I would question, Chairman Thomas, when
you gave us the option of choosing the passthrough or the 15 per-
cent‘,> was that to pay, the passthrough was to pay for the 15 per-
cent?

Chairman THOMAS. Roughly, change the structure of where the
money comes from so you could then deal with having an option
of helping cast off that cost, because the 15 percent is yours.

Ms. ODGREN. It doesn’t impact any decision that this committee
will make about what will happen in 1998? I mean, is it related
in any way to, you know, the blend?

Chairman THOMAS. No. What we would be doing is looking at op-
tions of where we get money, if we could sweep the floor, do some
other things.

We would look at, in making changes, the possibility of including
in the package reducing the 15 percent reduction but there would
have to be a revenue source that assists us in replacing it.

One of the revenue sources could possibly be the agency optional
passthrough, which not only produces a portion of the revenue that
we have now denied, but that, if the marketing situation is such
that you were able to pass it through, it might have a certain bene-
ficial behavioral restructuring, as Dr. Wilensky testified, in terms
of the MedPAC argument for what would be a traditional co-pay.

But I didn’t just want to do a co-pay. I thought the agency op-
tional passthrough would give you some decision in a marketing
way that might help some, since we have so few tools available to
let you make decisions on your own. That was the reason.
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Ms. ODGREN. It’s not really taxing the elderly? I mean, a co-pay
sometimes is considered taxing.

Chairman THOMAS. But it’s your decision.

Ms. ODGREN. Right. That’s what I'm saying. So

Chairman THOMAS. My assumption is you won’t go taxing the
poor folk that you all are dedicated to serving

Ms. ODGREN. Right.

Chairman THOMAS [continuing]. And that there may be some in-
dividuals where it would be perfectly fine.

Ms. ODGREN. Perfectly fine to do that.

Chairman THoOMAS. That’s just one little exercise that we are
going to have to go through about 10 times, to come up with a pol-
icy, because we are going to come up with a policy.

We are going to replace the current policy. It will create new
winners and new losers. We will do it before we adjourn.

Our goal is to try to minimize simply reshuffling the dollars and
creating new winners and losers. Everybody has to participate, to
be as positively creative as we can. That means you folks and your
associations.

If we ask for information again, to provide us with the answer
that three-quarters of your agencies are going to shut down within
a month, that the only options that we really should be looking at
are moratoriums, you know, et cetera, or pick our own blend, then
we simply have failed in our ability to include you in the process
?f coming up with a relook at the solution to the interim payment

actor.

I would very much like to include you in the decision that we
come up with. All of us would like to include you.

With that, thank you all very much. The subcommittee stands
adjourned.

[Whereupon, at 2:27 p.m, the hearing was adjourned.]

[Submissions for the Record follow:]
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LD

A+D Health Care

Professionals, Inc.

August 4, 1998

House Ways & Means Health Subcommittee
U.S. House of Representatives
Washington, D.C. 20515

Dear Subcommittee members:

A&D Health Care Professionals, Inc. home health agency is thankful for the opportunity to present
testimony at the House Ways & Means Health Subcommittee hearing scheduled for August 6, 1998.

* Qur agency has experienced the devastating effects of IPS on our viability since January 1, 1998.

* We have always been a prudent spender of Medicare dollars; however, after the IPS impact
necessitating “cost cuts to the bone”, while reeling in “IPS turbulent waters”, our wonderful care
givers/staff and myself feel demoralized, devalued, stressed and, quite honestly, “scared to death’

* The inequity of IPS agency specific Per-beneficiary Limits applied across our nation is absolutely
ridiculous. See attachment A2.

* We are continually worried that IPS will force our agency into bankruptcy, thereby placing our
current patients in serious jeopardy, especially our medically complex patients, for surely no other
home health provider will take them.

* In addition to the threat posed by IPS, HCFA is discouraging physicians from ordering/certifying
home care services for their patients. Hesitation by physicians to participate in home health care
will cause the health status of our patient population to be jeopardized as their illnesses will
exacerbate, requiring hospitalization or nursing home placement at higher costs,. HOME CARE IS
AN ABSOLUTELY CRITICAL COMPONENT OF THE CONTINUUM OF CARE.

*Qne of our paralyzed patients living with her post stroke spouse has utilized our services at a 6 month
cost of $41,403.36, annualized at $82,806.72. Under current IPS our agency is reimbursed
$2,660.05 per beneficiary for the entire year!!! The only other option for her is to be placed in long
term care at an annual cost of $133,411.00. Additionally, her spouse would need to be placed in
long term care also, at an additional cost of $45,000.00. Excess cost over home care is $95,604.28!

*[PS is causing increased anxiety among our patients and their families that the per beneficiary limit
will place them at increased risk of losing health care when it is needed most.

”
!

If IPS continues, our 13 year old home health agency will be forced to close our doors. We and our
fellow home care providers are “hemorrhaging” as I write this letter. We can only bleed so long before
we die .... IPS reimbursement rates do not allow us to provide safe care at an acceptable standard.

The real victims are our frail elderly Medicare patients .... Please implement an immediate moratorium
on IPS until an acceptable Prospective Pay System (PPS) can be established.

Thank you for having the courage to do what is right.

Sincerely,
Roselyn Argyle, RN
Owner/Administrator
+
RA/pe
(517) 249-0929 (517) 463-2828
3150 Enterprise Fax (517) 453-2824
Suite 100 P O.Box 80, 161 Country Bay Dr.
Saginaw, Michigan 48603 Pigeon, Michigan 48755

CHAP ACCREDITED
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New HCFA Data Base Confirms Wide Disparities in the
Per-beneficiary Limits
NAHC Secks Explanation on Data Discrepancies

he Nadonal Assoclation for Home
Care {NAHC) has performed 2 pre-
{imlnasy analysls of the publcuise perben-
eficiary datz base sued by the Health
Care Finanding Admt fon (HCFA}.

represenited in the data base, an agency
would have 10 be certfied and in ope-
ation by October 1, 1998, NAHC will
ask HCFA to desaribe any reasois for the

The dats base contalns kiformation from
7,000 agency cost reports ending infed-
eral fiscal year (FY) 1984, HOFA statistics
show there were 6,497 Medicarecertifiecd
home health agencies at the end of
calendar year 1993, To have been

potential discrepancy.

HCEA did not include agency
Provider numbers with its dat base 30
Individual agencies cannot be idendfied.
The abscnee of state or county informa-
Gor also Emits on the comparisans
by geographic area. Many of these

comparisons are important 10 adequately
compiicot o the notice and 0 prepare
NAHC's lawsuit against HCFA. Therefore,
NAHC has requested additional infor-
raton, including the provider nupbers
for agenciesin the data base, through the
Freedom of Information Act

Figure | below provides the range of
agencyspecific perbeneficiary limuts by
censustegion. The windoum, maxdmun,
median {50th percentile) and niean {sum

Figure 1

Agenty-spacific und Now Provider Medicare Per-bensficlary Limiis

Agency-speific Por-barwficdary Umi (1) Naw Provicke Por-baneficiaty limits {2)
REGION M Meadien Maximun  Arg, (mean) Avg. (mean)
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CT, MR, MA, INH, R VT i
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South Atlantic 57 329 10857 34¥ 3104 i
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East Narth Caateod 7 p kv 15458 1880 1183
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i
ot South Centect 1,648 4534 1812 483 2887 [
ALKYMS TN . t
West Nocdh Canfed &1 225 xni 2534 2919
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Wast South Canfrat 1530 47X AW 5188 2942
ARIAOK TX
Mowntatn 829 3304 18168 358 3086 f
AZ, COIDMT, NV NM. UT WY i
‘
Pasilic 1182 3187 2200 3443 3438 %
AK,CA, HI, OR WA !
Puarto tico iR 145 38 155 2% {
Tourcs: IR Masdhoant S Hooli\ Ageasy g racte Beniciory limis Svcle 1 Dok Sel
Hotes
t I ot b
Py " ¥ ’”‘?‘“mm‘ 942 Tha oot poe-
Py




169

For _the Record

Statement of

Ann B. Howard
Executive Director
The American Federation of Home Health Agencies

Submitted to

The House Ways and Means Subcommittee on Health
For Hearing on the Medicare Home Health Benefit

August 6, 1998

American Federation of Home Health Agencies
1320 Fenwick Lane, #100
Silver Spring, MD 20910

Web site: www.his.com/afhhafusa.html
Phone: 301-588-1454

Fax: 301-588.4732
E-mail: afhha@his.com



170

AMERICAN FEDERATION OF HOME HEALTH AGENCIES, INC.
1320 Fenwick Lane » Suite 100 = Silver Spring, Md. 20910 » (301) 588-1454

The American Federation of Home Health Agencies (AFHHA), a national association representing
primarily freestanding Medicare-participating home health agencies (HHAs), urges Congress to
take immediate action to stop the impending closure of numerous home health agencies and the loss
of access to care for longer term and medically complex home health patients.

The new Medicare home health reimbursement system created by the Balanced Budget Act of 1997
constitutes a formula for closure of thousands of small business home health providers. A
considerable portion of these agencies are owned by women and/or minorities.

A proposal to shift the per beneficiary limit from a 75 percent provider specific/25 percent regional
formula for older home health agencies, even with a token outlier provision, may simply reshuffle
ever-lower levels of reimbursement among providers while failing to address loss of access for the
most medically complex home health patients.

A legislative change addressing the devastation of the Interim Payment System (IPS) cannot be
considered a solution if it is not retroactive. A non-retroactive adjustment, while intended to make
the system more fair for some providers and some areas of the country, does nothing to address
the fate of thousands of so-called "new" providers, most of them small businesses. They face
closure within the next few weeks as the Health Care Financing Administration's (HCFA) fiscal
intermediaries issue demand letters for "overpayments” resulting from the IPS. Attachment #1 is a
letter received on July 7 by a "new" home health agency in Texas informing it that its new
reimbursement rate is $5.16 per visit, retroactive to January 1, 1998. This is a rate less than the
minimum wage. (How would Congress suggest that this agency handle a co-payment of, say,
$5.00 or $8.00?) In a number of communities in the hardest hit states, all of the home health
agencies may be bankrupted simultaneously.

Updated information from HCFA's Office of the Actuary indicates that home health expenditures
for Fiscal Year 1998 will be $17.266 billion. This is significantly less than the $20.7 billion FY
1998 projection made by Health and Human Services (HHS) Secretary Donna Shalala on
November 25, 1997, as required by the Balanced Budget Act. Still to be factored into the figure for
FY 1998 is recoupment from thousands of home health agencies considered to be in an
"overpayment" situation. Indications are that the "overpayments” constitute such a considerable
portion of home health reimbursement that actual expenditures could fall as low as $12-$13 billion
for this Fiscal Year. The "overpayment” situation has been made worse because home care
providers are only now being informed of their reimbursement rates, though the IPS took effect
on October 1 of last year.

Apparently it was HCFA's intent that the IPS would have the effect of eliminating longer term and
medically complex patients from the home health benefit, though we do not believe that was the
intent of Congress. It is cruel to deprive Medicare beneficiaries of their right to choose to remain
with their families and in their own homes. This is particularly true at a time when a new General
Accounting Office (GAO) study indicates a serious threat to the life, heaith, and safety of nursing
home residents. Nursing homes can repeatedly harm patients but suffer no sanctions while their
patients "waste away" with no medical care, according to the GAO. Of the 1.370 California

1-
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nursing homes inspected, only 2 percent had either no problems or minimal deficiencies. It is
indeed unconscionable that the IPS is delivering Medicare beneficiaries who have been receiving
high-quality home care services to the door of such nursing homes -- and at @ much higher cost to
patients, the States, the Federal government, and the American taxpayer.

If Congress believes that it does not have the time or power to restore the home health benefit
because of Congressional Budget Office (CBO) "budget neutrality” scoring constraints, then it
should urge HHS Secretary Shalala to impose an immediate moratorium on the Interim Payment
System, before the meltdown of the small business infrastructure and massive Joss of beneficiary
access moves into high gear later this month.

We appreciate your commitment to addressing the devastating consequences of the Interim
Payment System. The per patient cap, in particular, has created irrational 1nequities for providers
and is throwing medically complex patients beyond the scope of the home health benefit. In the
absence of a case mix adjustor, however, attempting to fix the problem primarily by changing the
formula for calculation of the per patient cap will address competitive 1ssues for some providers
while having a perverse impact on the very home health agencies who are, and have been, serving
the needs of the most medically complex beneficiaries

AFHHA's members are primarily free standing Medicare participating home health agencies,
ranging in size from very small to the largest agencies in their communities and states. Our
members pride themselves on providing services of the highest quality and being exiremely
efficient businesses. Their per visit retmbursement in the majority of instances has been
significantly below their allowable cost limits, They have insisted on appropriate utilization of
home health services and have fought valiantly through the Administrative Law Judge (AL)
process for the right of patients to receive medically necessary home health care. Their practice
patterns have been validated by ALJs who have overturned approximately 98 percent of the denialy
they have appealed. While operating significantly below their cost caps until passage of the TPS,
they may at the same time have had vtilization rates higher than many of their peers in the
community but totally appropriate for the medically complex patients they serve. Their resources
are expended directly on patient care through visits of nurses, therapists, and home health aides
rather than on additional layers of administrative expenses less directly related to care of patients.

As free standing agencies, AFHHA's members receive few referrals from hospitals, many of
which have their own affiliated HHAs. Our experience is that the hospitals refer the short term less
complex cases to their own agencies and the sicker more costly patients to other providers. Many
of our members specialize in provision of services to longer term and medically complex patients,
often in inner cities and remote rural areas. They continue to serve the sickest beneficiaries and in
fact have accepted patients no other home health providers are willing or able to treat under the
IPS. The per beneficiary limit created by the IPS, however, does not begin to cover the cost of caie
for these sickest and most medically compromised of patients. Should these providers be forced
close as a result of the IPS, their medically complex patients are not likely to be picked up by the
surviving HHAs in the community.

The current IPS per patient cap, based 75 percent on a provider's cost per patient in 1993-1994 and
25 percent on the regional cost, is an imperfect formula and a crude proxy for a case mix adjustor,
But it at least provides some reflection of a provider's patient mix in its 1994 base year (if it had a
base year).

Congress must not seek to solve the devastation of the IPS by eliminating the provider specific
portion of the per patient cap without putting in its place a strong and viable methodology which

-
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assures access to care for longer term and medically complex patients and addresses the financial
viability of the home health providers who care for these beneficiaries.

Leveling the per patient caps with a formula based on a national/regional blend could create a new
category of home health "losers.” The new losers would be those HHAs which disproportionately
care for sicker beneficiaries, as well as the patients they serve. Let me cite an example of a very
cost effective home health agency, devastated by the IPS, facing further devastation if the per
patient limit is based on a 50/50 percent national and regional blend. As the third largest home care
agency in St. Louis, this HHA has specialized in medically complex patients, many in the inner
city, as did the two largest HHAs, the Visiting Nurse Association and another free standing
agency. Both of these latter agencies have been forced to terminate their participation in the
Medicare home health program because of the IPS. The surviving agency was $1 million under its
aggregate per visit limits last year. The IPS has now pushed it $1.5 million over its new limits for
1998. Should the per patient cap be based on a 50/50 percent national/regional blend, this provider
will be approximately $2.5 million over its IPS per beneficiary limit. It will be forced to close and
the majority of its complex patients will be unable to obtain home care services from other HHAs
in the community. Admirable providers, such as this one, would constitute the new "losers,”
depriving the most vulnerable beneficiaries of the agencies willing to serve them.

Let me also point out that many states with higher per beneficiary limits, e.g. Texas, Tennessee,
and Mississippi, lack a viable Medicaid home health benefit and the rich array of community
services available in other areas of the country to complement Medicare home health care. The
absence of nursing home beds in some of these states results in treatment of longer term patients by
home health agencies, with services that are physician ordered, appropriate, reasonable and
necessary, and which meet all the other requirements of the Medicare home health benefit.

Congress was told by HCFA that the Interim Payment System was intended to reduce the rate of
growth of the home health benefit, which grew at a rate of only 4 percent in 1997. You have
achieved the savings you sought from the IPS, many times over. Reimbursement reductions,
which greatly exceed projections, will continue to be guaranteed by:

1. Over 1,200 home health agencies having ceased operations since October 1, 1997,

2. Tens of thousands of home health visits dating back to October 1, 1997, which would
otherwise have been made, never to be given.

3. Home health agency reductions in per patient and per visit expenditures which have already
occurred and will never be restored.

The home health benefit is now in precipitous negative growth. We urge you to act to save the
benefit. Put a moratorium on the IPS and retroactively repeal the per patient cap. Congress should
not be locked into a mistake. Home health patients, their families, the providers who serve them,
and the American taxpayer should not be locked into the reversible consequences of a fatally
flawed reimbursement system based on a deception about its real implications,

With respect to what constitutes a "good" provider, do we believe that HMOs which provide the
fewest services and may thereby be deemed "efficient,” i.e., spend the least amount per enrollee,
are the best, or even "good” HMOs? Are we to assume that nursing homes which provide the
fewest services and least care to residents are the best facilities? Are "good" physicians the ones
who prescribe the fewest procedures and drugs for their sick patients, or the physicians who
prescribe the most appropriate treatments?

Likewise with home health, rhetoric which implies that cost effectiveness and low utilization of

3.



173

services are synonymous is simply wrong and self-serving. A "good" home health provider is one
who is extremely efficient, cost effective, insists on appropriate utilization, and is willing to fight
for the right of its patients to receive the medically necessary services to which they are entitled.

We reiterate: the Balanced Budget Act of 1997 did not represent a "reduction in the rate of growth”
of home health expenditures, as HCFA claimed to Congress, but rather a precipitous cut.

Congress, beneficiaries, home health agencies and the American taxpavers must not remain locked
into the consequences of a mistake which was based on a deception.

August 6, 1998

4-
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FOR THE RECORD

Statement

by the

American Hospital Association
for the

Health Subcommittee

of the

Committee on Ways and Means
of the

United States House of Representatives
on
Payment Systems for Medicare’s Home Health Benefit

August 6, 1998

The American Hospital Association (AHA) represents 5,000 hospitals, health systems, networks,
and other providers of care. We appreciate this opportunity to present our views on an issue that
is of increasing importance to our members and the patients they care for: home health care
services provided to Medicare beneficiaries, and the federal government’s system of payment for
those services.

THE HOME HEALTH INTERIM PAYMENT SYSTEM

As part of the Balanced Budget Act's (BBA) $16.2 billion in reductions from the Medicare home
health program over five years, the BBA implements an interim payment system (IPS) that is
projected to reduce payments to home health agencies by $3.1 billion in Fiscal Years (FY) 1998
and 1999, The IPS freezes historical base payments, locking lower-cost, efficient providers into
payments well below their costs, while historically high-cost home health agencies will continue to
be paid at substantially higher rates. This further penalizes efficient home health agencies such as
hospital-based and visiting nurse association providers. The IPS is problematic for the two years
it is scheduled to be in effect until the changeover to a home health prospective payment system
(PPS). Three or more years of the IPS would only magnify the problem, and seems likely
given the Health Care Financing Administration’s (HCFA) decision to delay implementation of
home health PPS while it updates its computer systems for the Year 2000.

Moreover, a 15 percent automatic reduction is scheduled to vccur in FY 2000 whether or not
PPS is implemented. We believe that this reduction, in the absence of PPS and coming on the
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heels of already-deep 1PS reductions, hits efficient hospital-based and visiting nurse association
home health agencies harder than others.

Prior to the BBA, hospital-based home health agencies were paid actual costs subject to a per-
visit limit. Under the interim payment system, payments were reduced in two ways: a lower per-
visit payment fimit; and a new per-beneficiary cost limit. The formula for calculating the per-
beneficiary limit allows payment digparities across agencies, even in the same market area.

The TPS also fails to recognize changes in the mix of patients served over the past several years,
as more complex patients are now treated successfully at home. On the basis of these changes,
researchers from Georgetown and George Washington Universities who studied the effects of the
BBA on home health care beneficiaries warn of potential access problems for the very frail
elderly. If an artificially low per-beneficiary payment limit affects access to the frailest
beneficiaries, the resulting cost of admission into hospitals or nursing homes will ultimately be
borne by the Medicare system, raising overall costs and limiting beneficiaries’ ability to be treated
in their own homes.

H.R. 4252

To address our concerns with the IPS, we strongly urge Congress to enact H.R. 4252, introduced
by Reps. Philip English (R-PA) and Richard Neal (D-MA). The bill proposes refinements to the
Interim Payment System, recognizing that changes are necessary to deal with the unintended
consequences of the IPS. It does not suggest simply imposing a moratorium on IPS, thereby
locking in the pre-BBA system of payment that led Congress to adopt the sweeping changes of
the BBA.

The bill establishes a standardized national average per-beneficiary cost, or “efficiency standard.”
Agencies whose costs fall below this standard are exempt from per-beneficiary limits, Instead,
they would be subject to per-visit limits of 112 percent of the national mean of freestanding
agency costs. Analysts estimate that the major growth in home health expenditures have come
from the number of visits, not the increase in cost per visit, and efficient providers provide an
appropriate number of visits to beneficiaries

H.R. 4252 also restores updates to home health agency costs used to establish both the per-visit
and the per-beneficiary limits. Home health agencies were not compensated for inflation from
July 1994 through June 1996, and these market basket updates represent reasonable increases in
the cost of doing business during that period

The bill will create a new per-beneficiary limit, based 50 percent on state average costs and 50
percent on national average costs. Use of the state average rather than agency-specitic costs
creates a more level playing field across agencies within each state, and recognizes what can
be significant differences in state laws and state agency policies affecting home health agency
benefits and payments.
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Further, the blended per-beneficiary limits recognize legitimate geographic variations, while not
relying on individual agency costs that reward those who are significantly out of line with the
national or state average.

HR. 4252 also eliminates the automatic, across-the-board 15 percent reduction in payment
scheduled for FY2000 if home health prospective payment is not implemented and the IPS
remaing in effect, The impact of the IPS has been estimated by several researchers to reduce
home health agency payments by more than 20 percent on average. An additional 15 percent
reduction on top of that would cause severe harm.

Home health agencies that were created after 1994 would be paid the same blended rate, creating
a Jevel playing field in local markets. This avoids another penalty on providers who may have
begun operations as eatly as 1994 and are treated as new providers under the BBA. The
state/national blended payment will neither reward nor harm new providers.

Finally, the legislation restores $600 million in FY 1998 and $700 million in FY 1999 in home
health care spending that had been reduced by the BBA. In addition, because HCFA has
indicated that it will not implement a prospective payment system for home health in FY2000,
efimination of the 15 percent across the board reduction in payments in the absence of PPS would
cost an additional $4.1 billion

In our view, it is essential that we look at sources of funding to restore some much-needed dollars
for home health services. One source of revenue that must be considered is the current budget
surplus. It would be shortsighted to look at the serious shortfalls in home health funding without
considering use of the surplus to remedy this problem. While there are other options available to
help ease the burden on home health agencies, as outlined below, the use of the surplus should
also be on the table.

BENEFICIARY CONTRIBUTIONS

1t is clear that a number of solutions need to be considered in order to address the serious adverse
consequences of the IPS. One of the inherent problems in the current system, as mentioned
above, is that very deep reductions in home health were included in the BBA, and, as is often the
case, all of the reductions came from provider payments. It is important that we move toward an
approach whereby all stakeholders in federal health programs, ncluding providers and
beneficiaries, be asked to sacrifice when reductions are contemplated.

One option under consideration to help address the problem is having beneficiaries share in the
cost of home health care. Home health services are one of the few Medicare benefits that are not
subject to any cost sharing by beneficiaries. While we share some of the concerns about the
administrative feasibility of implementing a minimal fee for home health visits, we believe it is a
proposal that must be seriously considered by Congress.
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In fact, MedPAC supports a modest beneficiary copayment, subject to annual limits, and included
this as a recommendation in its 1998 report to Congress.

One argument in favor of a beneficiary contribution is that it would help control utilization, which
has increased dramatically in the home health area. However, our members believe that they are
already appropriately controlling utilization through their lower per-beneficiary usage rate. In
addition, based on our experience in states that have beneficiary contributions for home health
under the Medicaid program, there is a significant administrative burden in collecting a small fee,
and there is no recourse if the beneficiary fails to pay. There is a legitimate fear that the costs of
administering this change, combined with the fact that agencies ultimately may be unable to
collect it, will result in lost revenue.

Therefore, in a perfect world, we have some reservations about imposition of an optional pass-
through for a minimal fee for home health services, and we know the subcommittee shares those
reservations. However, one of the fundamental problems underlying the IPS predicament is that
too much money was taken from home health, and more dollars need to be allocated to this area.
That is one of the reasons we support H.R. 4252, Additional dollars clearly need to be found. If
applying a minimal benefictary fee to home health brings additional dollars to the program, then it
is an option that needs to be given serious consideration in a final resolution of the issue. If the
choice is between continuation of the current unacceptable IPS, and a package that would include
both moving to a national efficiency standard that assists efficient providers and implementing a
minimal fee through an optional pass-through for home health services, we believe that the new
approach would be a better alternative.

CONCLUSION

Mr. Chairman, we believe that HLR. 4252 can go a long way toward improving the IPS until home
health PPS is implemented. At the same time, we believe that Congress should consider the
passibility of allowing Medicare beneficiaries to share in the cost of their home health visits,
subject to annual limits. We look forward to working with the subcommittee and with HCFA to
improve the home health care benefit for our nation’s older Americans, and to Improve its
payment system for the home health agencies that provide their care.
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Testimony of the American Physical Therapy Association
for a hearing of the
Subcommittee on Health of the House Ways and Means Committee
regarding the
Medicare Home Health Benefit Payment System

August 6, 1998

The American Physical Therapy Association (APTA) appreciates the opportunity to submit
comment for the Committee’s concideration relating to the implementation of the interim
payment system (IPS) for services provided in a patient’s home. APTA is a national
organization representing over 74,000 physical therapists, physical therapist assistants, and
students of physical therapy.

Patient Access

APTA has grave concerns with the impact that the home health IPS provision, included in the
Balanced Budget Act of 1997 (BBA), will have on patient access to rehabilitation services. As
mentioned in the regulatory impact statement published in the Federal Register on March 31,
1998, the Health Care Financing Administration (HCFA) estimates that there will be a decrease
in payments to home health agencies of $1.06 billion in 1998 and $2.14 billion in 1999 compared
to payment that would have been made if it was not enacted. This is approximately a 9%
reduction. In determining this reduction, HCFA accounted for home health agencies possibly
changing their behavior by increasing in the number of low cost beneficiaries served, decreasing
the number of visits provided, and discharging patients earlier than medically necessary.

APTA is concerned that due to the low reimbursement rates, home health agencies will be forced
to cut costs by reducing the amount of therapy and other services that a Medicare beneficiary
receives, despite the fact that those services are medically necessary. If a patient does not receive
rehabilitation, it could result in greater costs to the Medicare program in the long run.
Rehabilitation enables patients to attain their maximum level of functional independence.
Patients that do not receive the rehabilitation services they need may have a greater number of
falls and other accidents, which will result in readmission to hospitals and skilled nursing
facilities.

HCFA noted in the regulations on the IPS that the home health agencies may have financial
incentives to release patients before they have reached their maximum functional potential. If the
discharged home health patient still requires rehabilitation services, the patient may be sent to
receive rehabilitation services in another outpatient setting, such as an outpatient hospital
department, rehabilitation agency, comprehensive outpatient rehabilitation facility, physicians’



180

office, or physical therapy private practice. With the exception of outpatient hospital
departments, these settings will be subject to a $1500 cap on therapy services as of January 1,
1999 {section 4541(¢) of the Balanced Budget Act). Home health agencies that furnish services
to Medicare beneficiaries who are not homebound will also be subject to the $1500 limit.
Therefore, if patients are released from home health agencies before receiving all the necessary
therapy services, they may have difficulty receiving these services in other outpatient therapy
settings or they may have to pay out-of-pocket to obtain these services.

As this Committee considers appropriate modifications to the payment structure for home health
services, APTA urges the Committee’s attention to concerns created by the imposition of an
arbitrary cap on outpatient therapy services. APTA strongly supports legislation sponsored by
Rep. John Ensign of Nevada, a member of this Subcommitiee, to repeal the cap H.R. 3835
$1500 cap on Part B medicare services. H.R. 3835 presently has more than 70 cosponsors in
the House of Representatives. Senator Chuck Grassley of Iowa, along with seven of his
colleauges have introduced companion legislation in the Senate.

Difficulty of Providing Care under the IPS

The interim payment system is detrimental to the viability of both small and large home health
agencies (HHAs). This effect extends to the numerous physical therapists who independently
contract with home health agencies. IPS is causing the grave problems for small and rural home
health agencies that serve a large number of chronically ill or severely ill patients. Because these
agencies are unable to adjust their case-mix they are being compelled to reduce their work force
and services and possibly close their businesses to patients who badly need their services.

A central criticism of the the IPS is that it does not treat all home health agencies equally for
purposes of reimbursement. It is structured so that two home health agencies, which are located
one block from each other could receive completely different payments. Part of this is due to the
fact that the payment system is based on 75 percent of 98 percent of facility costs in the year
1994, Therefore, the majority of the payment is facility specific. One facility may have had
higher costs in 1994 than another facility nearby due to a more intense case-mix. After the
interim payment system went into effect the facility adjusted its case-mix so that it had patients
with a less intense case-mix. Therefore, one HHA could have the same case-mix of patients as
the nearby HHA but receive higher payment under the interim payment system.

In addition, old agencies (those with cost reporting periods ending during Federal fiscal year
1994) receive payments based on their 1994 cost reports while new agencies with no 1994 cost
repotts are paid based upon the median of the limits of HHAs with cost reporting periods ending
in 1994, Therefore, agencies located in close proximity of each other may be receiving
completely different payment rates. It is estimated that the new HHAs will exceed their costs by
more than 3 percent than the old HHAs. It is not equitable to have two HHAs in the same
vieinity receiving drastically different payments from the Medicare program.

APTA recognizes that HCFA is required to comply with the provisions in the statute that
established the IPS. However, APTA asks Congress to work with HCFA to mitigate the impact
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of the IPS by allowing for some type of case-mix adjustment to account for patients of unusually
high expense. Exceptions or exemptions to the per beneficiary limits for certain types of high
cost patients are essential to ensuring that these patients receive the rehabilitation and other
services that they need.

In the regulations, HCFA provides definitions of “new providers,” which will receive payment
based on the median of limits from 1994 HHA cost reports. The regulation provides that the
merger or consolidation of like HHAs when one HHA does not have a full FY 94 cost report
receive a per beneficiary limitation calculation as a “new provider.” This “new provider” will
receive the national per beneficiary limitation for cost reporting periods on or after October 1,
1997, which will likely be less than the blended rate for those agencies in existence prior to 1994,
In other words, an older company with 1994 cost reporting data that merges with a new company
(one formed after 1993) will be considered a new agency under HCFA. This definition by
HCFA will exclude the older company’s 1994 cost reporting data, which may result in a lower
per beneficiary limit than the older company would have received if it had never formed the
merger. This proposed payment methodology may have a deleterious financial impact on these
newly formed agencies. APTA feels it is inappropriate not to recognize the surviving HHA in a
merger as a reflection in the variation in services and costs.

HCFA also states that the switch from a freestanding HHA to a provider based HHA or vice
versa would result in the HHA receiving “new provider” status. APTA contends that this does
not represent a significant amendment of operation or organization sufficient to eliminate the
agency specific data. In addition, HCFA states in the regulations that a branch office that turns
into a subunit receives new provider status. It would also be-more accurate to enable the branch
to receive the same payment that the parent provider receives.

Conclusion

Many of APTA’s members are physical therapists and physical therapist assistants who furnish
services to Medicare patients in a home health setting. Their patients, especially those with
chronic conditions, will be impacted significantly by the new home health provisions and
regulations. APTA believes that the IPS, as it currently exists, severely limits the ability of
Medicare beneficiaries to receive the rehabilitation services they need and encourages the
Committee to redress home health provisions from the Balanced Budget Act. In addition, APTA
asks that the Committee consider its concerns relating to the negative impact of an arbitrary
$1,500 cap on outpatient rehabilitation services. APTA shares the Committee’s interest in
developing solutions which ensure quality care, while reducing excess costs and utilization in the
Medicare program. APTA is eager to work with members of the Committee to find reasonable
solutions to these issues.

For more information, please contact Patrick Cooney, APTA’s Senior Policy Advisor, at (703)
706-8508.

Pursuant to clause 2{g){4) of the Rule XI of the Rules of the House of Representatives, the American Physical
Therapy Association reports thut it has ro federal grants to disclose.
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GEORGIA HOME HEALTH CARE AGENCY, INC
4978 HIGHWAY 1 SOUTH
LYONS, GEORGIA 30436
PHONE (912)565-8820 FAX (912)565-8808

August 4, 1998

House Ways & Means Health Subcommittee
U.S. House of Representatives
Washington, D.C. 20515

Dear Subcommittee Members,

Georgia Home Health Care Agency is thankful for the opportunity to present testimony at the
House Ways and Means Health Subcommittee hearing scheduled for August 6, 1998.

Our home care agency has witnessed deleterious effects due to the implementation of the
Interim Payment System (IPS).

The 415 patients we currently serve are now in serious jeopardy and will be without
sufficient health care services should IPS restrictions force our agency into bankruptcy.

The immediate harm to our patient population will be realized through disease exacerbation,
as 75% of our patients are over 70 years old and have multiple, chronic illnesses and related
health problems.

One typical example is a woman who was hospitalized for several days during a
two-month period this year. Her hospital bill came to $46,800. Due to
restrictions from IPS this Medicare Beneficiary was unable to receive the more
efficient care and services offered under her Medicare Home Health Benefit.
This patient could have been safely treated by home health nurses for less than
$9,000. IPS is cost prohibitive and inefficient.

IPS is causing a myriad of health-related crises to our Medicare Beneficiaries and will
escalate Medicare costs relative to the predictable negative health care outcomes resulting
from decreased home care services.

If IPS continues, our home health agency will be forced to close its doors. The rural, aging
population we serve is fragile, vulnerable and requires diligent care for the many complex
health problems existing within our home care clientele. The current reimbursement rates
under IPS fall very short of what is needed to safely care for our Medicare patients.
Therefore, we are requesting an immediate moratorium on IPS until a reasonable Prospective
Payment System (PPS) is operational.

Time is of the essence. We appreciate your time and consideration in this very serious matter.

Sincerely,

Ferr

Robert Ferry, BSN, RN
Director of Clinical Services
Georgia Home Health Care Agency
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Great Rivers Home Care, Inc. (314) 928-8628 ﬁ'\
Carole Burkemper, R.N., B.S.N. 220 Salt Lick Road
President St. Peters, Missouri 63376

Written Testimony for the Record

August 5, 1898

The Honorable Bill Thomas

Chairman

U.S. House Committee on Ways and Means
Subcommittee on Health

1136 Longworth House Office Building
Washington, DC 20515

Dear Chairman Thomas:

Thank you for the opportunity to submit written testimony for the record to the U.S. House
Committee on Ways and Means Subcommittee on Health's hearing on the Medicare home heaith
benefit scheduled for August 6, 1998. | was honored to testify before the U.S. Senate Committee
on Small Business’s hearing on July 15, 1998, entitied "Home Health Care: Can Small Agencies
Survive New Regulations?” You are already aware that we cannot survive. To date, over 1200
agencies out of 10,027 have ceased operations due to the impact of the Health Care Financing
Administration’s (HCFA's) Interim Payment System. According to the state licensing offices
across the nation, mere agencies are closing daily. All of the surviving agencies, including Great
Rivers Home Care, cannot survive beyond the summer without congressional intervention.
Tragically, the fragile elderly throughout our country are suffering now especially those in our
inner cities and in rural areas. These voiceless Americans are entitled to and qualify for the
Medicare home health benefit but are being denied care due to the drastic funding cuts imposed
by HCFA'’s interim Payment System.

The Interim Payment System has reduced funding to agencies in Missouri, as well as across the
nation, 30% to 80% below the actual cost of providing care. As a result, Medicare beneficiaries,
minorities in_particular_and women_in general, are being denied access to reasonable and
necessary home care which not only allows them to stay in their own home at very low cost but
prevents unnecessary hospitalization, skilled nursing facility utilization, nursing home placement,
and spend down to Medicaid. If home care is not available, these unnecessary costs to the
Medicare program wifl quickly reach billions of dollars annually then will shift the cost of care to
the state Medicaid programs. No state can bear this onerous burden. When Congress passed
the Balanced Budget Act of 1997, the intent of the legisiation was to curb fraud and abuse not to
deny reasonable and necessary home health care to our nation’s fragile elderly or to force quality
driven, cost effective, law abiding home health agencies out of business. if a moratorium on the
Interim Payment System is not enacted in the next few weeks, more home health agencies will be
forced out of business. The loss of quality of life for Medicare beneficiaries will be
unconscionable and the increased costs of their care to the Medicare program will be
catastrophic.
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Medicare does not allow home care agencies to make a profit from the Medicare program. We
are cost reimbursed and nearly all of us operate with a negative bottom line. Unlike hospital
systems and physician groups (which are allowed by Medicare to make a profit), most owners
have been required by their lending institutions to collateralize their businesses with their
personal assets. Because of HCFA's failure to assess impact of the Interim Payment System on
our small businesses, we are unjustly and unfairly at risk for the losses of our homes, our
property, and any and all other personal assets. HCFA has not considered these catastrophic
inequities or if it has and continues this punitive, irrational, and unfair Interim Payment System
with the goal to force independent, freestanding home health agencies out of business, it is
unconscionable and criminal.

On March 31, 1998, HCFA published a final rule which contained a new method of
reimbursement which drastically limited the costs that could be paid to home heaith agencies
under the Medicare program. Nc proposed rule was ever published in the prior six month period
even though our patients and our home health agencies were to be catastrophically impacted.
HCFA offered no alternatives. We did not have a comment period. This is a violation of the
Administrative Procedure Act (APA). The entire Interim Payment System methodology that
HCFA developed is irrational, unfair, and fatally flawed not only in the terms of the existence of
home health agencies but in terms of the lives of Medicare beneficiaries. HCFA did not notify
agencies of their per beneficiary cost limits untit 3 months after its March 31, 1998, final rule was
issued and then applied the new cost limits retroactively to October 1, 1997. As a result, all
agencies in the country were operating in good faith nearly 8 months without notification of their
agency specific cost limits. In the last 2 months, many agencies have received overpayment
notices from their Fiscal Intermediaries ranging from one hundred thousand dollars to millions of
doltars. immediate repayment demands were made by the intermediaries. Repayment
schedules have been denied. As a result of the unforeseen overpayments, more than 1200
agencies have been unjustly forced out of the Medicare home care program. Some owners have
declared bankruptcy. More owners will face the same desperate and tragic end unless Congress
intervenes.

In view of the recent and numerous violations of federal requiations by HCFA in regard to the
Interim Payment System, including the Regulatory Flexibility Act (RFA) and the Administrative
Procedure Act (APA) and the recent and numerous unconscionable fraudulent activities of
HCFA’s Fiscal Intermediary, Blue Cross Blue Shield of lllinois, an immediate oversight hearing of
HCFA would seem to be appropriate and necessary. Because of HCFA’s failure to publish a
proposed rule, HCFA’s failure to analyze significant alternatives, HCFA's failure to provide a
factual basis for the single alternative offered and HCFA's failure to assess the impact of the
regulation on our Medicare beneficiaries and our home health agencies, Jere Glover, the Chief
Counsel for Advocacy of the U.S. Small Business Administration, has charged that HCFA is in
viclation of the Regulatory Flexibility Act which requires federal agencies to ensure that their
rulemaking demonstrate an analysis of the impact that their decisions will have on smali
business. In addition, the Chief Counsel charges that "HCFA has gone beyond what Congress
intended and has effectively made the regulations punitive and unfair to legislative and law
abiding home health agencies.” The Chief Counsel has also charged that HCFA was not only in
violation of the RFA and APA, but that HCFA did not consider the drastic impact of the Interim
Payment System on Medicare beneficiaries especially the medically complex, long term patients
who will lose critical home care services or the catastrophic impact on small home heaith
agencies which are cost effective and conscientious. HCFA did not consider the patient
population served by these agencies (case mix variation) or whether a particular provider had a
history of operating below their cost limits (versus an agency that had a history of operating at
their cost caps).
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Great Rivers Home Care has been serving the major metro St. Louis area including the inner city
and surrounding rural counties for nearly 12 years and is now the area’s largest independent,
freestanding agency. Great Rivers provided nearly 90,000 visits to Medicare beneficiaries last
year. | am a registered nurse with a Bachelor of Science in Nursing from the University of
Missouri in Columbia. | have worked in the Medicare home care program since it's inception in
1973. | am the sole owner of Great Rivers Home Care but have a loyal, dedicated team of 100
professionals who have continued to provide care to their patients in spite of the suspension of
nearly all of their benefits due to the drastic reimbursement cuts mandated by HCFA’s Interim
Payment System.

Great Rivers has an excellent reputation and a long history of deficiency free annual surveys.
Our rates of visit denials and cost disallowances by our Fiscal Intermediary, Wellmark, average
less than one tenth of one percent. We deliver high quality care and we are extremely cost
efficient. Prior to IPS, we consistently operated nearly 1 million dollars below our cost limits.
Under IPS, we will be reimbursed 1.5 to 1.8 milflion less than the actual cost of providing care to
our patients. If a 50% national / 50% regional average (Senate Bill 2323) or 75% national / 25%
regional (Chairman Thomas' proposal) is mandated, we would be reimbursed 2.5 to 3.25 million
dollars less than the actual cost of providing care. See Attachment A.  This leaves us no hope
for survival. The Balanced Budget Act of 1997 has also mandated an additional 15% reduction in
reimbursement beginning October 1, 1999. Few home health agencies will survive to implement
these reductions. In addition, HCFA has recently notified Congress that it cannot implement the
Prospective Payment System (PPS) by the statuatory deadline of October 1999, due to computer
problems with the year 2000. Sources on Capitol Hill have stated that HCFA has reported that
the implementation of the new Prospective Payment System may take between six months to
three years. This latest announcement by HCFA leaves all home health agencies with no hope
for survival.

The two largest independent agencies in St. Louis ceased Medicare home care operations in May
because of [PS. They had provided nearly 300,000 visits annually to medically complex patients
inour inner city. These are the patients Great Rivers also serves. 1PS has created irrational and
unfair inequities for agencies such as ours, specifically, in regard to the per beneficiary limit, and
as a result, effectively denies services to medically complex, long term patients. HCFA's
methodology in establishing this limit was flawed and assumed that high utilization is
unreasonable and unnecessary. Great Rivers Home Care has recently undergone a random
30% audit of visits by our Fiscal Intermediary, Wellmark. Out of 4000 visits, only 16 were denied
and we have appealed these denials and expect 100% reimbursement. The Senators sponsoring
$2323 and other Congressmen have not been adequately apprised of the reasonable and
necessary long term care required by medically complex patients and they have assumed that
high utilization is unreasonable and unnecessary and that agencies who provide this care are not
cost effective. THIS IS NOT TRUE.

As a freestanding agency, Great Rivers Home Care receives few referrals from hospitals since
most have their own home health agencies. Our experience is that the hospitais refer the short
term, less complex cases to their own agencies and the sicker, more costly, long term patients
are the cared for by agencies like ours. HCFA failed to analyze the unfair inequities in the Interim
Payment System. Not only do hospitai based agencies have the unfair advantage of a captive
referral base which increases their unduplicated census, hospital based agencies generally have
much higher visit costs.  See Attachment B. Under the Interim Payment System, HCFA unfairly
rewarded hospital based agencies_with _higher cost fimits. Since Great Rivers and other
freestanding agencies similar to ours were already operating cost effectively, we have no
expenses to eliminate. HCFA has failed to analyze the budgetary impact of the survival of
hospital based agencies with higher visit costs and the demise of cost efficient, quality driven,
freestanding agencies.
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The current per beneficiary limits are based 75% on agency ~ specific data and 25% on regional.
Unfortunately, the Senators who have sponsored $2323 and other Congressmen are assigning
per beneficiary limits based on geographical locations without consideration of an_agency's case
mix_or_cost efficiency. Although their intentions are good, they are effectively imposing unfair
inequities with particularly punitive per beneficiary limits assigned to all of the midwestern and mid
Atlantic states, all of which have major metropolitan areas with higher than average per
beneficiary utilization due to their poor and generaily minority based populations.

The agencies which serve major metropolitan areas throughout the midwest and middie Atlantic
states will be impacted even more catastrophically by $2323 than the drastic cuts made under
HCFA's Interim Payment System. These major metropolitan areas include New York City,
Pittsburgh, Philadelphia, Newark, Cincinnati, Toledo, Akron, Cieveland, indianapolis, Detroit,
Grand Rapids, Milwaukee, East St. Louis, Chicago, Minneapolis, St. Paul, St. Louis, and Kansas
City. HCFA’s Interim Payment System and inadvertently $2323 unfairly discriminates against the
poor, the sick, and the dying which almost always represents our nation’s minorities. | am certain
that the Senators who sponsored $2323 did not have this intent.

There are four major issues that were not addressed at the Senate Small Business hearing in
July. Since minorities traditionally have little or no access to health care not only to prior to birth
but throughout their lives, minorities develop an earlier onset of diabetes, hypertension, heart,
lung and kidney diseases. As Medicare beneficiaries with few or no resources, they have higher
utilization rates due to more serious complications and exacerbations of their diseases that the
general Medicare population. The per beneficiary limit under HCFA's interim Payment System
and under $2323 particularly discriminates against these sicker, more medically complex, long
term care Medicare beneficiaries who are frequently minorities and who live in the midwest (East
North Central and West North Central) and in the middle Atlantic states.

In addition, HCFA's Interim Payment System and $S2323 unjustly discriminates against women
since more than 75% of the home health agencies are owned by women and more than 95% of
the employees of home health agencies are women. Since women have longer life expectancies
than men, Medicare beneficiaries who are women have been or can expect to be denied
reasonable and necessary care under Medicare. )

A third issue is that HCFA is continuing to claim that 40% of home heaith agencies’ claims are
improper. Two reports by the Office of the Inspector General (OIG report # A-17-97-0097) issued
April 1, 1898, and an unnumbered OIG testimonial report issued on April 24, 1998, similarly titled
Audit of HCFA, were recently discovered by the Home Care Association of America. Page 11 in
the April 1, 1998, report and page 4 of the testimonial reveals the truth that less than 12% of
home health agencies’ claims are questionable. This new OIG 1998 evidence is far more
comprehensive (based on a national sampling of 8,048 claims) than the OIG’s July 1997 report
(OIG report # A-04-96-02121) that falsely claimed that 40% of all home health agencies’ claims
were improper (based on a biased sample, an Operation Restore Trust Four-State sampling of
only 250 claims).

The final issue is that HCFA has failed in its duty to properly police home health agencies.
Because of its failure to carefully audit and penalize individual agencies who are guilty of fraud
and abuse, HCFA has punished the entire home health industry through the imposition of the
Interim Payment System and Surety Bond Rules. Not only have innocent, law abiding home
health agencies been catastrophically impacted, 37 million Medicare beneficiaries who are also
innocent, are at risk for loss or denial of reasonable and necessary Medicare home care benefits.
Recently, President Clinton pledged $30 million to increased agency audits by HCFA. These
audits should be targeted to the true fraudulent abusers of the Medicare Home Care Program.
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| am outraged at the Interim Payment System exception that has been proposed by HCFA for
Integrated Health Services. See attached ELI's Home Care Week Report of July 27, 1998,
(copied with permission). This exemption is grossly unfair and and is surely not the result of soft
money contributions by Integrated Health Services of $574,000 and by Robert Elkins, CEO, of
$104,000 (Washington Post February 17, 1997). Under IPS, small business owners are given
two choices. We are forced to subsidize the Medicare home care benefit or are forced out of
business and into personal bankruptoy. Integrated Health Services is now potentially exempt
from IPS and can provide the services the freestanding agencies formerly provided to sicker and
more medically complex patients. Unlike the freestanding agencies, Integrated did extremely well
in the first quarter, earning $41.5 million compared with $22.1 million a year earlier. Net revenues
increased 78%. Unlike freestanding agencies, Integrated can also refer patients to its own for
profit hospitals and nursing homes.

Recently, the General Accounting Office, reported that nearly one third of the nursing homes in
California have been cited for violations that cause death or life threatening harm to patients.
Thirty-three percent of the homes had violations that harmed patients without threatening their
lives, and 35 percent had deficiencies that could harm patients if not corrected. According to the
New York Times, July 28, 1998, Charlene Harrington, a professor of nursing at the University of
California at San Francisco, stated that “California is symptomatic of all the states. "The General
Accounting Office examined the quality of care at 1,370 California nursing homes inspected from
1995 to 1898 and found that “30 percent of the homes had committed violations that caused
death or life-threatening harm to patients, or had understated the amount of poor care by
falsifying medical records.” At a Senate Special Committee on Aging, Senator Grassley called
the situation in California “horrifying - the equivalent of a national scandal.”

HCFA has illegally, immorally and unethically set the Medicare home care benefit on a course of
destruction. Since nursing homes are the only alternative, health care for the elderly in the United
States will deteriorate to unacceptable standards not only in the terms of the unimaginable pain
and suffering of 37 million Medicare beneficiaries but in catastrophic costs to the Medicare
program. THIS IS HORRIFYING AND THE EQUIVALENT OF A NATIONAL SCANDAL.

I respectfully request that you lead Congress to enact a moratorium on the Interim Payment
System retroactive to October 1, 1997, and repeal the mandatory 15% additional reduction in
funding which is to take effect on October 1, 1999. The Congressional Budget Office has
estimated a savings of $26 billion over the next 5 years which is $10 billion more than the savings
estimated as a result of the Medicare home care changes mandated by the Balanced Budget Act.
As a compromise to continue to meet the Congressional Budget Office’s requirements, we will
accept a reduction in funding to the July 1996 cost limits. We also recommend a moratorium on
new agencies until a more equitable reimbursement system can be established. This will also
save millions in terms of Medicare administrative costs. For example, no new agency
applications should be accepted after August 31, 1998. The exceptions to this should be the
applications for a new agency in a county or parish that has lost all of its home health agency
providers as a result of the Interim Payment System and the applications to purchase an existing
agency that is in good standing.

Thank you for the opportunity to submit written testimony to your committee. | will be available to
answer any questions. Your jnvaluable support will not only save the Medicare program billions
of dollars but will insure the quality of life for our country’s most revered citizens.

Respectfully,

Coneis :‘”)w»/u«/,m/
Carole Burkemper
CBise

Attachments
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Attachment A

Comparison of Chairman Thomas' Proposed Changes to the Current Interim Payment System

Current Proposed Proposed
Wage Adjusted Beginning Beginning Beginning
for St. Louis 10/1/97 10/1/98 10/1/99
Agency Costs 4,771.52 4,771.52 4,771.52 -
(Great Rivers)
75% 37.5% 0%
3,578.64 1,789.32 -
Regional Costs 2,791.67 2,791.67 2,791.67 2,791.67
25% 25% 25%
697.92 697.92 697.92
National Costs 3,129.87 - 3,129.87 3,129.87
0% 37.5% 75%
- 1,173.70 2,347.40
Subtotal Rate 4,276.56 3,660.94 3,045.32
Less 2% 98% 98% 98%
4,191.03 3,587.72 2,984.41
Fiscal Year Adjustment ( July 1) 1.02353 1.02353 1.02353
Adjusted Agency Per Beneficiary Limit 4,289.64 3,672.14 3,054.64
Estimated Reimbursement BELOW the
actual cost of providing patient care $ 1,800,000 $ 2,500,000 $ 3,250,000

at Great Rivers Home Care
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Finance

IHS MAY CUT SWEETHEART DEAL
WITH HCFA ON IPS

While much of the home nursing industry
crumbles under the weight of the interim payment
system, Integrated Healih Services, Inc. may beable
to cut its own deal with the Health Care Financing
Administration to escape the worst of IPS.

1PS shaved $0.10 per share off IHS' earnings
in the second quarter of 1998, and THS is considering
selling its home care division to a market consolida-
tor as a “worst case seenario,” THS Chajrman and CEOQ
Robert Elkins told investors recently. But [HS also
has & way out of IPS that isn't available to any other
company.

THS’ unique advantage comes from the fact
that it bought its home health division from the gov-
ernment. When THS bought Jack Mills’ bankrupt First
American empire, it negotiated a detailed contract
protecting itself from losses.

“Under that contract with the government, IPS
and these somewhat arbitrary changes in per-visit caps
and per-beneficiary caps were addressed specifically.”
Elkins explained. “We believe that contract minimizes
our exposure to changes in PPS and we are in discus-
sions with HCPA and the government to address that”

THS bought First American in the belief that
the prospective payment system (PPS) would be imple-
mented quickly, making the acquisition a profitable
one. HCRA’s announcement that PPS would be de-
tayed indefinitely, coupled with the excessive changes
wrought by IPS, may constitute a breach of that con-
tract, industry observers speculate.

In ather words, [HS may escape the full brunt
of IPS, “We’re not sure how much we're losing on
home health,” Elkins told investors, “because a lot of
the discussion revolves around First American con-
tracts which we feel, and our attorneys feel, and many
others feel, have exempted First Ametican from these
cuts in home health.”

‘Thus, IHS has been “conservative” in record-
ing losses in its home health division. “We have booked
some of these losses in home health that we don’t think
we have to take,” Elkins noted. For the latest quarter,
IHS might have made $0.05 to $0.10 per share more

Extra to Eli’s Home Care Week

July 27, 1998

without its home health division, he estimated. If IHS

" resolves its discussions with the government, it may

restate its recent earnings.

As it was, JTHS did extremely well in the first
quarter, earning $41.5 miltion compared with $22.1
million a year earlier. Net revenues jumped 78 per-
cent. Analysts, however, bad expecied such growth,
and some were disappointed that THS didn’t exceed
their expectations.

The contract to purchase First American’s
agencies included a deferred payment of over $100
million that comes due after 2000, observers note.
During the conference call, Elkins confirmed THS is
discussing that payment with HCFA.

An IPS-Exempt IHS Could
Dominate Industry

The most surprising thing sbout THS” situa-
tion is that it still is attempting to divest or spin off its
home care operations as quickly as possible.

Industcy observers note that, given anexemp-
tion from IPS, a company like THS could pick up busi-
ness from struggling or bankrupt providers across the
country. Even if an IPS exemption only applied 1o the
former First American home health agencies and not
any new acquisitions, IHS could grow the First Ameri-
can business by providing service at higher levels than
agencies under IPS could afford to match.

“It aflows them to tell ceferral sources, ‘My
cost per visit limit is X, sa Ican make more visits than
anybody else in the community,” argues reimburse-
ment consultant Rick Ingher of Health Care Finan-
cial Systems in Blue Bell, PA. “While other agencies
are going to have to worry about their visit frequency
even if more visits are justified,” Ingber says, IHS
could take high-cost, high-utilization patients “with-
out a second thought,”

Ingher points out that it would make sense
for an IHS exempt from IPS to buy cut struggling pro-
viders, rolling the patients into its existing agencies.

Tt is unclear whether any contractual exemp-
tion from IPS would continne to apply to First Ameri-
can if it were spun off or sold again.

If THS succeeds in winning exemption from
IPS, observers note, the appearance of a “non-level
playing field” coutd undermiane the foundation of IPS

The Publication Of Record For The Home Care Industry
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itself. Ingber predicts that the industry would unite in
an uproar.

He points out that First American was a noto-
rious abuser of the system, and an exemption from
IPS would seem to reward that abuse. :

Despite the potential advantages, Elkins is
adamant that the home health unit must go, apparently
because delays in PPS have ended any hope that the
former First American can contribute to IHS’ bottom
line. “In order for home care to work, there must be a
prospective payment system,” Elkins insisted.

“We ave still tatking to several financial part-
ners who may end up owning part of the business,
and we also still are taking into consideration a spin-
out to the public. We anticipate having closure on home
care by the end of the year,” Elkins satd.

But if everything goes wrong, including ne-
gotiations with the government, IHS may turn to a
consolidator such as one of the companies that bought
a piece of Columbia/HCA's home care division.
Elkins calied a sale of home care and the ensuing write-
off a “warst case” scenario,

“If thers’s any change to the government pos-
ture toward us, we' ve covered the downside, we feel,”
Elkins added. IHS" home care operations are currently
booked with a vatue of $350 miilion, but Elkins noted
that “it’s not worth that today.” ¢

Surety Bonds
DME BOND REG TO TAKE
GAO FINDINGS INTO ACCOUNT

The durable medical equipment industry may
gain 2 windfall from the Health Care Financing
Administration’s agreement to suspend its home
health agency surety bord regulation.

HCFA Program Integrity Director Penny
Thompson testified that a new study on the HHA
surety bonds to be produced by the General Account-
ing Office also will be used to revamp the DME bond
regs. Although Thompson also insisted that the final
DME regs would be published this fall, observers note
that the completion date of the GAO report is unclear.

Testifying at a July 22 hearing of the Human
Rescurces Subcommittee of the House Government
Reform and Oversight Committee, Thompson con-
firmed HCFA soon would suspend its HHA bond reg
officially. As a July 31 deadline for obtaining bonds
approaches, providers have anxiously awaited such a

notice. HCFA won’t publish a final reg until it con- )%\‘

sults with Congress on the results of the GAO study.

So far, the only guidance the GAO has re-
ceived on the study has been in the form of statements
by staffers for Sens. Christopher Bond (R-MO),
Charles Grasstey (R-1A), and Max Baucus {D-MT).
The staffers have given the GAO “an idea on what
direction they want the report to go,” says a Senate
source, but a formal letter from the Senate Finance

Committee will lay out more detailed instructions.

There was no indication from Thompson's
testimony that HCFA plans to release sureties from
their obligations under the HHA bonds they already
have wrilten. “We are evaluating our options to see if
there is any way to accommodate” agencies that have
obtained bonds, she said in her statement.

At the July 22 hearing, HCFA and the HHS
Office of Inspector General insisted that surety bonds
are necessary to protect Medicare from the fraudulent
activity of home health providers. Thompson kept up
HCFAs line that its previcus HHA bond regs were an
appropriate exercise of administrative discretion.

OIG Deputy Inspector General George Grob
argued that bonds are “an integral element in any strat-
egy to reduce the vulnerability of the program.™

Committee members were impressed with the
statistic from the OIG’s July 1997 report that 40 per-
cent of home health expenditures were inappropriate.
The more recent statistic from the OFG's financial audit
of HCFA that only 14 percent of home health pay-
ments were inappropriate was not mentioned, although
Grob said both reports used the same methodology.

Thompson and Grob both agreed that small
businesses are likely to suffer disproportionately un-
der any surety bond regime. “If we are successful in
preventing disreputable companies from joining or
staying in the program, there will be small businesses
that will be affected,” said Grob,

The OIG recommended principles to guide the
redesign of surety bond rules, among them that:

« all HHA and DME dealers should have to
obtain one;

» the amount of bonds should “provide for
some continuing financial protection to the Trust Fuad
from risks inkerent in this program;” and

« providers with histories of overpayments
should have to purchase bonds Lo cover no less than
the amount of recent overpayments.

Thompson tnsisted that, in spite of recent ac-
tions, HCFA’s “goal is not in any way to initiate war
with HHAs.”

She claimed that HCFA Administrator Nancy-
Ann Min DeParle “has said that she wants to moni~
tor very closely what is happening as a resuft of the
whole range of activities that we are doing for home
health.” ¢

Civit Rights
HCFA CIVIL RIGHTS LETTER RILES
MINORITY GROUPS

Providers angry with the way they believe the
Health Care Financing Administration has mis-
treated minority agencies and beneficiaties are meet-
ing the administration’s recently released civil rights
compliance policy staterment with indignation.

“I don't feel like HCFA has lived up to its

We welcome your comments & suggestions! For issues reiating to Medicare Part A, call
Roland McReynolds, JD, at 1-800-457-8953. For Part B, cail Charles Kupperman, 1-888-219-0355.
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own statement,” says Phebe Blackmon-Smith, presi-
dent of the National Minority Home Healthcare
Network in Indianapolis, IN. “Almost every minor-
ity provider all across the country is experiencing
heavy reviews and negative audits,” as well as incred-
ibly low reimbursement rates under the interim pay-
ment system, Blackmon-Smith says.

In a statement signed by Administrator
Nancy-Ann Min DeParle, sent out to home health
providers in a Blue Cross of Caiifornia provider bul-
letin, she insists that “‘compliance with civil rights laws
[is] among my highest priorities.”

HCFA will “continue to ensure that persons .

are not excluded from participation in or denied the
benefits of its programs” due to discrimination based
on race, color, national origin, age, sex, or disability,
the letter continues.

This statement stands in stark contrast to ai-
legations brought by many providers that under the
interim payment system and surety bonds, small, mi-
nority-owned home health agencies are being pushed
out of business as large, well-capitalized home health
agencies take over their markets. ’

Also noted by providers is the fact that IPS
gives agencies an Incentive not to admit the sickest
beneficiaries. These beneficiaries, they contend, make
up the vast majority of the minority home health pa-
tient population.

A lot of our patients would not receive ser-
vices,” contends Blackmon-Smith, who says this
“trickle-down effect” constitutes discrimination.

Some providers also fear that the letter may
be used later to retaliate against HHAS that are unable
to provide services to those sickest beneficiaries due
to low per-beneficiary caps.

While a HCFA spokesperson tell Eli that the
letter “is just a routine statement of civil rights policy,
o remind folks of their obligation,” industry observ-
ers wonder if the administration is gearing up to snare
HHAS by turning civil rights allegations back on them.

“The issue of home care services to the chroni-
cally il is still a very open issue,” notes Burtonsville,
MD-based Attorney Elizabeth Hogue, “Although this
statement looks pretty routine, we have learned to won-
der about the connections of what HCFA is doing.”

Hogue hopes that the resolution of a case
pending against HCFA, O’Neal v. Department of
Heaith and Human Services, will shed light on HHAS
responsibilities in caring for such patients, and there-
fore protect agencies against complaints that could be
brought due to civil rights obligations.

Hogue also notes that the statement should
serve to remind providers of their civil rghts obliga-
tions as Medicare contractors. “Surveyors have cer-

tainly audited our providers on these discrimination
issues,” she cautions. ¢

Industry Notes
OASIS RULE UNOFFICIALLY DELAYED

According to the National Association for
Home Care, the Health Care Financing Adminis-
tration has confirmed that it will not publish the final
rule on OASIS until August. HCFA is holding the regu-
lation while it considers a provision to compensate
agencies for costs related to OASIS implementation
and reporting.

The final rules on the other new conditions of
participation may not arrive until March, HCFA also
confirmed to NAHC. Industry veterans say that HCFA
has pulled most of the staffers it had working on the
COPs onto the QASIS project.

« Medicare could “quickly reduce Part B
payment rates” if it found it was paying more than
other government programs ar the private sector, ua-
der a new bill intraduced by Sen. Tom Harkin (D-1A)
and co-sponsored by Sen. Ernest Hollings (D-SC).

The Medicare Waste Tax Reduction Act of
1998 would allow Medicare to “pay no more than any
other government program” for durable medical equip-
ment. The bill would also reduce payments for drugs
and biologicals to the lower of actual acquisition cost
or 95 percent of wholesale cost.

The bill would double audits of claims and
comprehensive audits of providers. It would expand
the Senior Waste Patrol, encouraging beneficiaries to
report apparent fraud. Finally, Medicare would work
more with private payors to avoid paying claims that
other insurers owe and to catch fraudsters who target
both Medicate and private insurance.

= The House Appropriations Committee in-
cluded a weak statement about the intetim payment
system in its appropriations bill for the Department
of Health and Human Services. “The committee un-
derstands that many home health care providers are
experiencing difficulties with the HCEA’s impleraen-
tation of the interim payment systern,” reads the re-
port accompanying the bill.

“The committee expects HCFA to work coop-
eratively with affected providers to address concerns
with issues such as implementation of the surety bond
requirement and the need for maximum flexibility in
the application of the new per-beneficiary limits,” the
report concludes. Industry observers, noting that Con-
gress mandated the strict rules governing iPS, say the
language is an attempt to dodge the legislature’s re-
sponsibility for having approved the system. [
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On behalf of the Health Industry Distributors Association (HIDA), good morning and thank
you for the opportunity to provide our views on the impacts of the home health agency (HHA)
interimn payment system (IPS) and prospective payment system (PPS) enacted by the Balanced
Budget Act of 1997 (P.L. 105-32). HIDA is the national trade association of home care
companies and medical products distribution firms. Created in 1902, HIDA represents more
than 700 companies with approximately 2000 locations nationwide. HIDA Members provide
value-added services to patients in their homes as well as virtually every hospital, physician
office, and nursing home in the country.

HIDA's home medical equipment (HME) providers are an integral component of the home
healthcare delivery chain. HME providess supply the equipment and related services that help
consumers meet their therapeutic goals. Pursuant to the physician's prescription, HME
providers deliver medical equipment to a consumer's home, set it up, maintain it, and educate
and train the consumer and caregiver in its use. HME providers also interact with physicians
and other home care providers (such as home bealth agencies and family caregivers)asthe
consumer improves and his/her needs evolve. Specialized home infusion providers manage

. complex intravenous services, including chemotherapy, in the home.

These providers and the beneficiaries that they serve are at a great risk for negative
consequences resulting from HCFA's implementation of Balanced Budget Act (BBA). Issues
such as competitive bidding for Medicare Part B non-physician services, adjustments to Part B
payments through Medicare’s ‘inherent reasonableness’ authority, the interim payment system
for home health agencies, the definition of ‘homebound” as a qualifier for home heaithcare
services, payment cuts and freezes for home medical equipment (HME), and 2 number of other
BBA provisions threaten Medicare beneficiary’s access to high quality home bealthcare ]
services. Today’s testimony, however, will focus on just one Issue, consolidated billing for
home health agency services. : )

HHA Consolidated Billing

HHA consolidated billing is a litle-noticed provision tucked inside the legislative language’
implementing the HHA prospective payment system. This BBA provision (Section
4603(c)(2)(B)) states:

In the case of home health services furnished fo an individual who (at the time the

irem or service Is furnished) is under the plan of care of a home health agency,

payment shall be made to the agency (without regard to whether or not the item or ‘

service was furnished by the agency, by others under arrangement with them made by
" the agency, or when any other contracting or consulting agreement, or otherwise}.”

The rationale for this provision is unclear, and no public hearings or industry consultations
have been conducted. )

In effect, this pravision would prohibit any HME provider from billing or receiving payment
from Medicare for HME services if the beneficiary is under the plan of care of an HHA. As the
Social Security Act’s definition of home health services includes “durable medical equipment”

and “supplies” (but not “surgical dressings™), the BRBA. provision appears to include most home -
* medical equipment (HME) services. Therefore, once enacted, this provision would require
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HHAs to provide and bill Medicare for the medical equipment and supplies used by the
beneficiaries who are under their plan of care. ’

On its face, this HHA consolidated billing provision may appear innocuous. In fact, this
provision ignores the inherent complexities of the home health market and the separate
reimbursement systems established by Medicare for HHAs and HME providers. In addition, it
creates an artificial and burdensome rift in the provision of HME services which threatens the
continuity of health care for homebound Medicare beneficiaries. HIDA urges this Subcommittee
to support the repeal of this provision for the following reasons:

Negative Im on Quality Medical Services .
‘Today’s HME companies are highly specialized healthcare providers that offer important support
services to their home care patients such as preventative maintenance, patient education, 24-hour
on call service, the professional care of respiratory and nutritional therapists, and the furnishing
of supplies. In contrast, the majority of HHAs are not involved in the provision of HME services
beyond incidental supplies such as bandages and catheters. Under this consolidated billing
provision, therefore, HHAs would be forced to either:

1} take on a wide array of new responsibilities and costs by entering into the Part B HME -
business, or;

2) take on new Habilities by entering into contracts with HME providers who are already
serving the beneficiaries in their area (if the HHA decides not to directly provide HME).

It is unclear how either of these options would aid the provision of high quality health services or
the administration of the Medicare Program. '

Ignores mherent Differences Between HME ond Benefits

The Medicare Part A HHA nursing benefit is, in practice, Wholly separate from the HME benefit.
HHASs specialize in providing skilled nursing, therapy, and assistance in activities of daily living
services. The provision of home medical equipment is not required under the HHA conditions of
participation, HHAs typically do not provide HME to beneficiaries, and the majority of HHAs do
not have the systems or expertise need to submit claims to the Part B Durable Medical
Equipment Regional Carriers (DMERCs). HHAs are typically not prepared to handle the
complex Part B reimbursement system developed exclusively for medical equipment claims and
de not hold the supplier number required to bill the DMERCs for these services.

Also, Medicare has wholly separate requirements that trigger coverage for HHA and HME
services. In order to receive Medicare coverage for HHA services, a beneficiary must be
homebound, under a physician's care, and require medically necessary skilled nursing or therapy
services. In order to receive HME services, a beneficiary must have a prescription or doctor’s
order and, for certain services (e.g., home oxygen), must meet certain objective diagnostic
guidelines (e.g., a certain level of oxygen saturation in the blood). Therefore, a beneficiary
receiving Part B covered HME services often does not meet the qualifications needed to trigger
the Part A benefit, and vice versa. By combining the responsibilities for the provision of nursing
and equipment services, this provision contradicts the systems and standards of the Medicare
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Program, and threatens to add a considerable administrative burden to the Health Care Financing
Administration (HCFA).

Disrupts Continyum of Care

In addition, this provision will impose an unnecessary break in the continuum of patient care.
For instance, an HME company providing medical equipment services to a Medicare beneficiary
for a chronic condition (e.g., home oxygen therapy, dialysis equipment, entail nutrition services,
etc.) would be forced to stop providing those services if the beneficiary were to experience an
acute episode that required the nursing services of a HHA. The HME provider would not
necessarily be notified of the fact that the beneficiary has entered into the plan of care of a HHA,
and the agency may not necessarily be aware that it is taking on the responsibility for these Jotig-
standing HME services. Once the acute episode is resolved, the HHA would stop providing
services, and the beneficiary would once again have to find a HME provider to meet their
chronic healthcare needs. This situation would cause an administrative burden for the HME
provider, the HHA and the Medicare Program. Most importantly, the beneficiary could also be
negatively impacted by these abrupt and repeated changes in providers.

Not Needed for PPS

In addition, this change to the home health benefit is not needed to implement the prospective
payment system for HHAs. The PPS system currently under development at HCFA applies only
to the HHA nursing (Part A) benefit. Beneficiaries who are paying their Part B premiums will
remain eligible for Part B covered services, including HME services. Regardless of the HHA
payment system, this Part B benefit will continue to cover medical equipment and supplies as it
has in the past.

Conclusion

‘The home health agency consolidated billing provision included in the BBA should be repealed.
This provision ignores the separate coverage and reimbursement criteria developed by the
Medicare Program for HHAs and HME providers. If this pravision is enacted, HHAs will be
forced into either: (1) providing and billing for highly complex health care services that they
have no experience with, or (2) taking on substantial liabilities by entering intc financial
arrangements with the HME providers in their service area. Neither of these options will
promote access to high quality home healthcare services. In fact, HHA consolidated billing will -
likely create an unnatural break in the provision of healthcare services by shifting Medicare
payments back and forth between HME companies and HHAs. As this provision is not needed
to implement the prospective payment system for HHAs, and is expected to canse problems for
beneficiaries, healthcare providers and the Medicare Program, HIDA urges this Subcommittee to
repeal home health agency consolidated billing.
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August 6, 1998

The Home Care Association of New York State, Inc. (HCA) is a statewide
association representing 300 providers of home care services that advocates for home
care and community-based services. HCA thanks Chairman Thomas for the opportunity
to submit testimony on the current payment system for the Medicare home health benefit.
We appreciate the serfous interest in addressing the problems that have been created by
the Interim Payment System and urge immediate action on 4 solution to the many
problems raised in previous testimony and in this written statement.

Fixing the Interim Payment System

Congress today is dealing with the unintended consequences of the Interim Payment
System (IPS), a payment method that rewards inefficient providers and penalizes those
whose expenses and utilization were low in the base year of faderal fiscal year 1994,
which for almost all New York providers is calendar year 1993. There are several
aspects of the payment provisions of the Balanced Budget Act of 1997 (BBA) that must
be addressed in order to assure a reasonable transition to a Prospective Payment System
(PPS). They are:

¢ The per beneficiary limit - the use of agency-specific data coupled with a base
year that is too far removed from the needs of today’s patients should be modified.
HCA has always recommended using a national component for the blend, preferably
at a blend of 75% national, 25% state or regional;
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s The per visit cost limits — the reductions to the cost limits have also exacerbated the
negative consequences of the IPS. HCA recommends raising the cost limits to
110% of the mean,

«  The 15% cut of October 1, 1999 — Providers able to sustain the initial cuts will
certainly be compromised by the additional 15% cut scheduled for cost reporting
periods beginning on or after October 1, 1999. Had providers been able to expect
prospective payment with appropriate retmbursement for severity, the 15%
reduction might have been somewhat mitigated; however, the inability of the Health
Care Financing Administration (HCFA) to implement PPS requires that the cut be
repealed.

Copayments

The Home Care Association opposes the iniposition of beneficiary copayments for a
variety of reasons:

They fall disproportionately on the sick and frail low-income seniors;

They are an added administrative cost to the system;

They are difficalt and often impossible to collect; and

They would create a new tracking burden for the provider in the context of the split
of home health service payment between Part A and Part B of Medicare.

. o 2 @

Qutlier Payment Policy

A number of outlier payment policies have been proposed. Unfortunately, many would
create a payment for providers, rather than patients, who are outliers. Without a case mix
adjuster, there is no adequate way from a health policy standpoint to examine the
variation in utilization and length of stay. Therefore, HCA recommends the following
approaches to the problem:

¢ Payment could be made for each unduplicated patient whose visits exceed a certain
threshold over a specified period of time;

* A specified payment could be made for each unduplicated patient whose costs
exceed a certain percentage of the per beneficiary cap; or

* A fixed monthly rate for specific diagnoses or patients with disease(s) that
exacerbates the healing process (e.g., wound care, brittle diabetics, multiple
sclerosis, COPD).

In all of these instances, payment amounts would be determined by the “pool” of monies
set aside for outliers. That poct should probably be limited to no more than 5% of the
total Medicare expenditures for home health care.

Regardless of the approach taken, it is important to recognize that true outlier policy
should reflect both the acuity of the patient and the costs associated with care, which for
chronic patients may require a longer length of stay.
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Qutcomes Assessment and Information Set (OASIS)

New York State has 24 home health providers participating in Phase T of the New York
demonstration of the OQutcomes Assessment and Information Set {QASIS), known as the
Qutcome-based Quality Improvement Demonstration (OBQI), and 3 more certified home
health agencies that are participating in the national OASIS demonstration. An additional
45 providers in New York have recently been selected to participate in Phase I of the
New York demonstration which will also test personal care indicators. HCA strongly
recommends that 2 modification to the Interim Payment System inctude recognition for
the costs associated with the ongoing activity of quantitative measurement of outcomes.
The costs borne by providers are in no way captured in the FFY "94 base since OASIS
will not be implemented until FY '99 at the carliest. HCA believes that continuing this
effort will re-enforce and enhance the clinical competence of services in home health
which serves the Medicare program overall.

The OASIS effort should be continued and providér costs should be recognized ina
manner that will ensure the ongoing collection and transmission of outcomes data. One
specific factor related to the success of the effort will be the ability of HCFA to give
reports back to providers once they have the data. No outcome measurement activity can
be sustained over time if health care professionals fail to receive feedback from their
activities.

In addition, in order to further research and improvement on a concurrent basis, the
severity adjuster used int the OASIS system should be placed in the public domain,
especially since it was financed through public dollars under contract from HCFA.

Other Recommendations

Additionally, HCA recommends the modification of two other provisions of the BBA
related to home care:

s The proration of payment among providers should only occur when thereisa
demonstrated attempt to game the system; and,

*  The Periodic Interim Payment (PIP) system should be retained until after PPS is put
in place.

Additional Concerns

In addition, Congress should ensure that providers are able to access PIP under
reasonable criteria. Today this is not the case as Fls closed off access. Sequential billing
coupled with increased audit activity (PPS audits, joint andits, compliance audits, focused
medical review) has created severe cash flow problems that must be addressed if access
to services is to be maintained.
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Conclusion

Even with changes to the Interim Payment System, HCA thinks it is important that
Congress recognize that there will continue to be problems in the system, largely due to
the consequences of the A/B shift and policies developed for the purposes of halting
fraud and abuse.

HCA believes that an expedited implementation of a prospective payment system, along
with the measurement of outcomes, and compliance plans, are the best antidotes to fraud
and abuse. Once the Interim Payment System is addressed and the other policies are
implemented, great strides will have been made to ensure that those providing home
health services meet appropriate standards and will continue to provide quality, cost-
effective services to the most vulnerable of our frail and elderly population.

HCA thanks you for the opportunity to present our views on the Interim Payment System
and looks forward to continuing its work with the Subcommittee on Health.
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On behalf of the Home Care Coalition, thank you for the opportunity to provide comments on
payment systems for the Medicare home health benefit. The Home Care Coalition was founded in
1991 to unite the efforts of home care providers, family caregivers, health care professionals,
manufacturers, consumers, and consumer advocacy organizations. The Coalition has become a major
voice in support of home health care, which is often patient-preferred and more cost-effective than
institutional care. As the only national organization representing providers, consumers and
manufacturers of home health services, we urge you to act quickly to address the crisis created by the
interim payment system (IPS) for home health agencies (HHAs).

We understand that the Subcommittee included the IPS in the Balanced Budget Act of 1997 (P.L. 105-
33} to address concerns regarding the rate of the growth of the Medicare Part A home health agency
benefit, and to ease the transition into a full prospective payment system (PPS) for HHAs.
Unfortunately, the IPS enacted by HCFA on October 1, 1997 is antithetical to these goals and
threatens access to home care services by pushing a number of HHAs out of business, and depriviag
many of the most medically complex patients access to home health services.

Understanding the Home Health ‘Explosion’

It is important to recognize that the increase in the use of the home health benefit is a natural result of
advances in medical technologies and changes in Medicare’s payment structure. As in every other
aspect of modern medicine, home health care has benefited from an explosion of new and emerging
technologies. From the use of space-age materials to make wheelchairs and mobility aids lighter, to
the application of micro-chip computer technology in implantable devices used to dispense critical
medication, technology makes it possible for the care received in the home to equal or exceed that
received in a hospital, at a faction of the cost. Today, it is common for a Medicare beneficiary to
undergo chemotherapy in the comfort of his or her own home, a fete that was inconceivable just a few
years ago. In the future, advances in tele-medicine and similar technologies will make it possibie to
further reduce health care costs and improve the quality of care for pecple who receive care in the
home. None of these advances could have been envisioned at Medicare’s inception in 1965,

Recent changes to Medicare’s payment system have also spurred a growth in home health utilization.
In the late 1980’s, HCFA’s rigid definition of the coverage criteria for home health services was struck
down by a United States District court, making it possible for more beneficiaries to have access to
home health services. At roughly the same time, Medicare instituted a prospective payment system
for hospital inpatient care in which reimbursed hospitals according to the patient’s diagnosis
regardless of the number of days spent in the ipstitution.

Together, these changes have resulted in a situation where more Medicare-eligible beneficiaries are
arriving home “quicker and sicker” than ever before. In tum, these beneficiaries require more and
more complex health services than ever before. All indicators show that as the ‘baby-boomers’
continue to age, this trend will continue. The Coalition understands that the increased utilization of
home health care prompted by these changes should not necessarily be seen as a problem, butas a
rational response to the changing needs of Medicare beneficiaries and the increased ability of home
health providers to meet these needs.

Closer to PPS?

At the same time, the Coalition is sensitive to concerns that the cost-based reimbursement system for
HHAs does not encourage the most efficient delivery of needed services. For this reason, the Home
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Care Coalition also supports a quick enactment of a prospective payment system (PPS) for home
health care that assures the appropriate provision of services, and equitably and predictably pays for
services while minimizing administrative burdens of providers. Congress should ensure that the PPS
avoids payment ancmalies that make any class of patients undesirable to treat from an economic
standpoint.

As a number of the national associations representing HHAs have testified, the IPS system actually
penalizes the most cost-efficient HHAs and makes it impossible for providers to meet the needs of the
sickest Medicare beneficiaries. In addition, a number of studies have concluded that the IPS system is
actually an impediment to the development of the PPS for HHAs.!

Access

In addition, IPS is driving established efficient home health agencies out of business. Due to the
vagaries of the IPS, the HHAs that have a history of efficient operations and treating medically
complex patients have been hardest hit. It is estimated that at least 1,200 HHAs have already closed
their doors due to the IPS. HCFA’s office of the actuary estimates that home health expenditures in
1998 will be 2% lower than expenditures in 1997, Clearly, if the IPS is allowed to remain in place and
the 15% payment reduction scheduled for October 1999 goes into effect, Congress will be confronted
with a serious access problem.

Copayments

The Home Care Coalition is also concerned about recent indications that the Subcommittee is
considering imposing a $5 to $8 copayment on home health visits. The Coalition has long opposed
such copayments because:

s While individuals over age 75 account for about one-third of the total Medicare population, they
account for two-thirds of all home health beneficiaries. Medicare beneficiaries who use home
health services tend to be in poorer health than other Medicare beneficiaries. Two-thirds are
women and one-third live alone. Forty-three percent have incomes under $10,000 per year.

» The elderly are already health-care poor without this new expense. Seniors spend nearly twice as
much of thelr income on their health care now than before Medicare began (10.6% in 1961 ag
compared to 18% in 1994). Most home health patients on the average will have paid $1,900 or
more in the preceding 12 months for Medicare premiums, deductibles, and copayment even before
the first home health copay comes due.

* For disabled Medicare beneficiaries, out-of-pocket spending for home care can be an extremely
heavy burden, as Medicare does not cover all their needs and many must purchase additional home
care services. In fact, elderly home care patients pay more than one-third of their home care
expenses out-of-pocket.

s Home care recipients have fewer financial resources than the general Medicare population. Nearly
three-fourths of the poor elderly do not own Medigap to help cover the costs of copayments.

U Medicare Home Hedlth Services: An Analvsis of the Balanced Budget Act of 1997 for Access and Quality, The
Center for Health Policy Research, the George Washington University (March 1998).

The Balanced Budget Act of 1997. Effect on Medicare’s Home Health Benefit and Beneficiaries Who Need
Long-term Care, the Georgetown University Institute for Health Care and policy on behalf of the
Commonwealth Fund (February, 1998).

Implications for the Medicare Home Health Interim Payment Sysiem of the Balanced Budget Act, The Lewin
Group (March 1998).
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e A $5 copament could cause Medicaid outlays to increase by nearly $2 billion over five years.
Nearly 25% of all Medicare home care patients are dually eligible for both Medicare and
Medicaid.

e A copament would create strong barriers for those in need of home care. Home health was
exempted from the Part B coinsurance in 1972 to encourage use of less costly, noninstitutional
services. Reimposing a coinsurance would dramatically undermine that effort.

e Home health copayments are inefficient. The collection of copayment amounts would create
additional paperwork burdens and billing and tracking programs, increasing adminjstrative costs.

e The Office of Technology Assessment (OTA) found that making patients respousible for
copayments would keep them from seeking necessary care.

Conclusion

The IPS fails to meet the goals stated by Congress, impoeses an undue hardship on efficient HHAs and
HHASs that serve medically complex patients, and threatens to create serious access problems for
Medicare beneficiaries. We are aware that the Subcommittee, HCFA, and others have been
investigating adjustments to the IPS system. We urge you to make IPS reform a top priority and to
implement these reforms this year. The Coalition also urges the Subcommittee fo assure that this
reform ensures access to home health services for the medically complex and long term home health
patients. We sincerely hope that this reform measure will not to include a copayment for home health
visits.

Thank you for the opportunity to provide our comments on Medicare’s payment system for home
health services. We look forward to working with the Subcommittee to solve the difficult issues
facing this important benefit.
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‘The Honorable William Thomas, Chair

Health Care Subcommittee, House Ways & Means
1100 Longworth House Office Building
Washington, DC 20515

Dear Chairman Thomas:

On behalf of the 150 Medicare/Medicaid certified agency members of the Home & Health Care
Association of Massachusetts and the 125,000 elders and disabled citizens they cared for last year, [
want to thank you for acknowledging the disastrous consequences of the Medicare Interim Payment
System and for convening this hearing,

‘The Home & Health Care Association of Massachusetts has always supported efforts to reduce the
inappropriate use of the Medicare home health benefit. We believe, however, these efforts must be
targeted. As it is currently being implemented, the Interim Payment System penalizes agencies that
have a history of providing cost-efficient services. Massachusetts has a long history of efficient
community based service provision, much like its New England neighbors (see January 7, and February
11, 1998, Wall Street Journal articles). We estimate that the reductions in Medicare reimbursements to
the state will be $111 million in 1998 alone. This equates to 1.8 million visits to patients. In what was
2 $750 million industry in Massachusetrs, the economic impact is already being felt — tive home health
agencies have announced that they are closing their doors, and over 800 employees have lost their
jobs. The fact is that an aggregate payment cap based on cost and utilization data from five years ago
1s inadequate, given the increased numbers of medically complex, nursing home at-risk patients we
now service and the increased administrative expenses imposed by the federal government on the
industry.

IPS was drafted by Congress based on a perception that there is significant overutilization of the home
health benefit. For the Commonwealth of Massachusetts, that is just not true. A 1997 federal
Operation Restore Trust (ORT) audit of 10,000 visits in Massachusetts found Zss than one percent in
which technical coverage requirements were not met, and a0 fnsiances of frand or abuse.. I IPS was truly
designed only to cut out fraud and waste from the home health system, agencies in Massachusetts
should have suffered only minor cuts. Instead, we are faced with a total payment cut of 15% or more
this year alone. Agencies that last year passed ORTT surveys with flying colors are thi scrambling
to cut costs and services by as much as thirty and forty percent. The interim payment system and its
per patient ‘cap’ force agencies to make an impossible cholce: either reduce services that are clearly
necessary, or provide services in excess of the cap and go bankrupt.

20 Park Plaza, Suite 620 ¢ Boston, MA 02116 = (617) 482-8830, 1-800-332-3500, Fax: (617) 426-0509 ¢ www.mass-homehealth.org
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A study by the George Washington University Center for Health Policy Research has found that IPS
“fails both the tests of rewarding efficiency and assuring approptiate access to all.” The consequences
of such failure, according to the authors, are “potentially significant.” We fear that the huge cuts in
horme bealth services required by IPS may save Medicare money in the short term, but will cost much
more in the long term in re-hospitalizations and nursing home admissions. The real victims of 1PS are
those elders with complex care needs who will no longer be able to access the home health services
they desperately need.

Congressman McGovern and the entire Massachusetts Delegation recognized early on the inequities of
the Act, as well as the problems with its interpretation and implementation by HCFA. Thanks ro their
advocacy on our behalf, legislation was filed to mitigate the negative impact of IPS, and we have had
numercus written and face to face communications with HCFA convened by Congressman
McGovern. In fact, in early June, we had the opportunity to present our recommendations for
administrative relief - that HCFA could act on now - to White House Policy Advisor Chris Jennings.
To date, we have yet to see any movement by HCFA on any recommendation from either the industry
ot from Congress.

Congressman McGovern, along with 2 number of House colleagues, recently filed legislation that
reflects many months of dialogue with and research of the home health industry. While we support
the legislation, we believe that several additional measures must be implemented to alleviate further
financial devastation on the industry until 2 reasonable PPS can be implemented.

As you know, the seriously flawed Interim Payment System has reduced Medicare home health
payments far more than required by the BBA tatgets. In its notice establishing the IPS rates, HCFA
stated that it expected fo reduce Medicare home health expenditures by $1.4 billion during FY1998. In
fact, HCFA's Iatest projections show that Medicare home health outlays will be reduced by §3.8 hulfion
this year, and more than double the $16 billion BBA target between 1998 and 2002. The Home &
Health Care Association utges you to restere funding to the original BBA targets in any IPS legislative
remedy the Committee drafts, We recommend:

L Any revision to the formula for setting per-heneficiary caps must include the following two
provisos:

o Eliminate the application of the two-year freeze on inflation adjustments, allowing the
formulas to be updated using the home health market basket index for all years {1994
through 1998, going forward unti full PPS is implemented);

o Use as the base for calculating the formula the 1995 HCFA published data (1997
statistical supplement) trended forward;

. Eliminate the additional 15% reduction scheduled to take place if PPS is not in place October
1, 1999 (We believe it is unfair to punish home health providers for HCFA’s failure to
implement PPS on schedule.);
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. Extend the Prospective Payment Demonstration Project until full PPS is implemented (91
agencies nationwide -- including ten Massachusetts agencies -- are participating in the HCFA
study);

L] Extend Periodic Interim Payment (P1P) for one full year after PPS is in effect {agencies in the
PPS Demonstration have encountered severe cash flow problems during the transition to
PPS).

On behalf of the members of the Home & Health Care Association of Massachusetts, I thank you and
the members of the committee for your serious consideration of these issues. If you desire additional
information, do not hesitate to contact me directly.

Timothy Burgers
Associate Director

Enclosures

ce: Magsachusetts Congressional Delegation
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Addendum to Health Cave Subcommittee Letter

Percentage of New England agencies with costs above the published caps:  84.5%
(Source: HCEA Final Rule, 03/31/98)

Cost per home health visit in Massachusetts in 1995: $50
(Sonree: HCEA Seatistical Supplemens, 1996)

Fank of Massachusetss in terms of home health cost per visit: 5% lowest of
(Somrce: FICEA Statistical Supplement, 1996) 50 states
Percent of home health agencies classified as VNA’s in Massachusetts: 65%
Percent of HHA classified as VNA’s nationally: 25%

Estimated reduction in Medicare home health reimbursements
in Massachusetts from 1997 to 1998 because of IPS: $111 Million
(Source: Massachusests Division of Health Cove Finance & Policy)

Number of visits which $111 Million reduction equals to: 1.8 Millien

[An additional attachment is being retained in the Committee files. }

20 Park Plaza, Suite 620 ¢ Boston, MA 02116 » (617) 482-8830, 1-800-332-3500, Fax: (617) 426-0509 « www.mass-homehealth.org
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The Home Health Services and Staffing Association (HHSSA) is a national trade
association with over 2,000 offices throughout the country in 48 states. HHSSA
appreciates this opportunity to comment on provisions enacted in the Balanced Budget
Act of 1997 (BBA 97). In particular, HHSSA believes that any legisfative change to the
Medicare interim payment system (IPS) should place the interests of Medicare
beneficiaries first and restore access to the home heaith benefit for the sickest and
frailest beneficiaries.

As documented in three reputable public policy studies,” the Medicare interim payment
system has had a devastating impact on home heaith patients and providers. The
Center for Health Policy Research of George Washington University concluded its study
with the following findings:

L] the home care population represents an increasingly sicker population requiring
more acute management of chronic illness and higher intensity acute care;

L] the BBA's reductions in Medicare home health coverage and financing have
affected the sickest and highest cost patients and punish the very agencies that
specialize in the provision of care to this population;

L] the most severe effects of the interim payment system fail on the sickest patients
living in states with the lowest historical utilization patterns;

. the BBA's interim payment system shifts costs to other payers (notably Medicaid)
while rewarding inefficient agencies who care for relatively healthier patients; and

L] the interim payment system makes it more difficult to design and implement the
permanent prospective payment system scheduled to become effective in FY
2000.

According to the George Washington University study, "by creating strong disincentives
for agencies to provide Medicare services to chronically ill beneficiaries, this payment
system essentially severs a large portion of chronic ifiness care from the program, using
providers as the severing mechanism." Under the interim payment system, the sickest
Medicare patients no longer have access to the home heaith benefit. However, BBA 97
did not change or restrict Medicare coverage for the medically-complex patients.

HHSSA believes it is critical that any legisiative relief, passed by Congress this year,

restore payment for the medically-complex patients. The legislative proposal should
include some form of supplemental payment or funding which ensures access for all
long-stay patients -- and not only a small percentage. One of the recommendations

from the George Washington University study would be to place a moratorium on the
current interim payment system to ensure access for the long-stay patients. HHSSA
supports a moratorium as one way to achieve that goal.

*Madicare Homa Health Sarvices: An Analysis of the Implications of the Balanced Budaet Act of 1997 for Access and Quality, The
Center for Health Policy Research, The George Washington University {March 198)

The Balanced Budqet Act of 1997:Effect on Medicara's Home Health Beneflt and Beneficiarias Who Need Long-term Care, The
Georgetown University Institute for Health Care Research and Poiicy on behalf of The Commonwealth Fund (February 1998)

implications of the Medicare Homs Health Interim Payment Systern of the Balanced Budget Act, The Lewin Group (March 1998}

115-D So. Saint Asaph St.. Alexandria, VA 22314
703/836-9863 Fax 703/836-9866
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The BBA '97 imposes an additional 15% reduction in home heaith reimbursement by
Cctober, 1889, To date, over 1,015 home health agencies have retumed their
Medicare provider numbers to HCFA, The Congressional Budget Office (CBO}
originally projected that the home health growth rate would be 13.7% in 1997. CBO
recently provided new calculations which show the rate of growth to be 4.8% -- much
tower than originally predicted. HCFA&'s Office of the Actuary estimates that home
heaith expenditures for FY'97 were $17.6 billion and that expenditures in FY'98 will be
$17.3 billion -- a growth rate of -2%. Due to the large savings recouped by HCFA and
the number of home health agencies who no longer care for Medicare bensficiades,
there no longer seems to be a need for additional savings from the home health
program. Tharefore, HHSSA strongly suppotts an elimination of the 18% cut effective
in October, 1999,

HHSSA strongly opposes any implementation of a copayment for home health services.
In the past, there has been Congressional support for copayments as a way to
decrease utilization of home health services. However, with the per beneficiary limit,
there has been a decrease in the utilization rate for home heaith services. The per
beneficiary limit has also negatively impacted the abifity for home health services to
care for the sickest Medicare beneficiaries. A new copayment requirement would
exacerbate the current problems surrounding the interim payment system. The sickest
Medicare beneficiaries would be further impacted by a copayment - many of whom are
below poverty level but require medical services. Once again, the sickest Medicare
beneficiaries would be the patient population bearing the largest portion of this burden,
and are the patients least capabie of sustaining such a burden.

HHSSA also opposes a Medicare copayment for the following reasons: a further
increase in the administrative costs of providing home health setvices while not
improving the beneflt; penalize the most cost-effective providers the most severely;
deprive the poor, elderly, and disabled of access to health care services which have
been determined by their physician to be medically necessary; shit costs to the patient,
private insurer, or Medicaid programs; and create an incentive for patients to remain in
the hospital because there is no Medicare copayment for the first 60 days of inpatient
hospital care.

HHSSA supports a change from the 75% agency-specific component of the beneficlary
fimit to a 50/50 nationaliregional blend. This change would take a step towards ridding
the industry of some of the competitive disparities between home health providers.
However, to enact legislation which only addresses the change in percentages of the
beneficiary limit would not be sufficient -- and in some cases may be worse than the
current interim payment system. While there is no substantial data to explain patient-
mix of particular home health agencies, there is some evidence to imply that southem
areas of the country care for patients with overall lower health status, such as
malnulrition. Likewise, these same states seem to be lacking strong state programs
which would support care for certain homa health patients. Therefore, any legislative
proposal should be cautious to not drastically change the percentages for home health
providers who are cating for the more medically complex patients.

As HCFA is facing the Y2K problems, home health agencies also need relief from the
implementation of the QASIS project. The OASIS project is expected to begin in
October of this year. The new outcomes measurement tool has not been formally
announced by HCFA and home heaith agencies wiil have little lead time to prepare their
computer systems as well as the staff to comply with the formidable new regulations.
As the interim payment system has negatively impacted home heaith agencies
financially, there is little room within the current budgsts to prepars, fraln and comply
with the requirements which have not yet been formaily announced. Therefore, HHSSA
would request that Congress provide a one-year delay in implementation of the QASIS
project. This time will permit for clarification and training by HCFA to home health
agencies, and the opportunity for home health agencies to prepare internally for the
new requirement.
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HHSSA supports the legislative proposals that would increase the current per-visit cost
limit. Although the majority of HHSSA members have been well-below the cost limits, a
combination of the reduction in the cost limit and the new beneficiary limit has made an
increase in the cost limit a necessity for the home health industry. HHSSA supports an
increase in the cost limits to 112% of the mean.

HHSSA alsc supports the continuation of the periodic interim payments {PIF). Studies
have shown that the majority of home health services are provided to & homs health
patient within the first sixty days of care. Since these services are provided at the
keginning, home health agencies experience a "cash flow" problem. Even when home
health agencies move 10 a prospective payment system, there will still be a need for
PIP to continue since the payments will not be paid prospsctively.

HHSSA would urge that Congress eliminate the proration requirement of the beneficiary
limit. A proration requirement might be necessary for home health agencies under
common ownership or control. However, proration between home health agencies will
be feasibly impossible for both HCFA and the home health agencies to implement.

In conclusion, HHSSA supports the following points:

. A supplemental payment for the long-stay patients;

L] Elimination of the 15% cut effective on October, 1999;

[ A new blend of the beneficiary limit at 50/50 national/regional;

L] An increase in cost limit to 112% of the mear;

L] A delay in implementation of CASIS which is scheduled to begin October, 1998;
L] Continuation of PIP through PPS implementation; and,

. Elimination of proration between home heaith agencies except where there is
common ownership or control.

The above changes would be instrumental in adequately changing the interim payment
system for home health services. For the past several years, HHSSA has strongly
supported the move to a prospective payment system. The changes above would be
beneficial for a short-term reimbursement system. However, it is critical for the home
health reimbursement system to be moved to a prospective payment system as soon
as possible.

The association would be pleased to work with Members of Congress, the
Adrinistration and consumers to develop a legisiative proposal that would be
supported by all. However, HHESA believes that any legistative proposal which is
enacted this year must place the interests of Medicare beneficiaries first, and assure
access to the Medicare home health benefit.
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The New York State Association of Health Care Providers, Inc. (HCP) represents
approximately 600 offices of licensed and certified home care providers across the State of New
York. The Board of Directors of HCP thanks the Commmittee for the opportunity to provide
testimony on this crucial topic for the industry.

Implementation of the Balenced Budget Act of 1997 (BBA) has precipitated serious
consequences for Medicare beneficiaries and the home health care industry. Home health
providers are concerned that the sickest, long-term medically complex and highest-cost patients
will suffer as a result of several BBA provisions. Agencies and patients.alike will feel the impact
of the BBA's interim payment system, which punishes the most cost effective and efficient home
health agencies and limits patient access to needed services.

The BBA subjects home health providers to arbitrarily low cost limits, a new and
drastically low per beneficiary cap, further limitations on payments for patients receiving
services from more than one agency in a calendar year, and the possibility of another automatic
15% cut in reimbursement in 1999. The potentially disastrous effect of these provisions was
detailed earlier this year in three independent studies conducted by the Commonwealth Fund,
George Washington University and the Lewin Group.

Already more than one thousand home health agencies across the country have closed
their doors. New York State has seen significant agency retrenchment, with agencies laying off
staff and limiting services to only those patients they can afford to admit. In addition, providers
are reporting that their cash reserves are dangerously low, which can be attributed to three
factors: the changes in reimbursement mandated by the BBA; the withholding of payments

- under focused medical reviews; and faulty claims processing resulting from the government
fiscal intermediary’s inability to program software to accommodate the BBA shift of some home
health care from Medicare Part A to Part B.
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As an industry representative, HCP appreciates Congress' recognition of the need to
institute changes to the BBA to avoid a general collapse of the home care system. We are aware
that legislation has been introduced recommending a number of changes to improve the current
situation. HCP has carefully reviewed these proposals and would like to recommend specific
changes we believe should be included in any legislation aimed at preserving the home care
system.

First, coverage must be assured for the long-stay, medically complex patient. This
assurance can only be provided through the creation of an adequate supplemental funding
mechanism for these patients. Such a payment system could be developed by calculating limits
for short stay and long stay patient categories separately, with a prior approval mechanism, if
appropriate. A solution that provides only an incidental increase for a specific class of agency
based on size or other criteria will not accomplish the objective of assuring coverage for the high
cost, medically complex patient. HCP strongly r ds a suppl tal fi ing

hanism for t of long-stay, medically complex patients,

Second, the per beneficiary limit must be calculated so as not to catastrophically
disadvantage providers in states with historically low utilization. Suggested modifications
include altering the mix from an agency specific/regional blend fo a national/regional blend that
could be 75% national/25% regional or 50% national/50% regional. Any combination that
includes an agency specific component will create grossly unfair competitive advantages and
disadvantages. Institutionalizing arbitrarily high or low agency limits will, in some cases,
accelerate agency closures. FHICP therefore strongly recommends a 50/50 or 75/25
national/regional blend. This would ameliorate the present competitive disparity which favors
the historically less efficient over the more efficient.

Third, providers should not be required to "share” limits where patients receive services
from more than one agency in a year. The BBA payment system's proration of limits for patients
receiving services from multiple agencies impairs agencies’ financial viability. Providers that
admit a patient should be able to expect full cost reimbursement for services provided, up to
approved limits. Patients will suffer if providers must consider whether to deliver service
because they previously received services from other agencies. Because there is no adequate
global system in place to track patients, an agency could begin to treat a patient who,
unbeknownst to it, had earlier been treated by another agency. After providing services, the
agency's reimbursement could later be reduced because it must “share” a limit with another
agency. HCP therefore recommends that the proration he eliminated in favor of another
more appropriate contrel, if deemed necessary.

Fourth, the automatic 15% cut in reimbursement in 1999 should be eliminated to ensure
that an adequate supply of providers is available to meet the needs of Medicare patients. Simply
put, the home health industry is in turmoil. The industry has already absorbed substantial and
severe cuts. This is most clearly demonstrated by the savings already projected by HCFA to
date, which are far greater than anticipated for a twelve month period, with only a few months of
the year's experience tracked. HCFA's calculated savings projections made such deep cuts to
reimbursement in anticipation of a high gaming factor. Now that the cuts are being

i
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implemented, however, it is clear that the Congressional Budget Office’s (CBO) high gaming
assumptions were invalid. HCP recommends that the 15% cut be eliminated in favor of a
fail safe mechanism that could be used if designated savings are not achieved.

Fifth, cost limits have been reduced by an average of 20 percent for New York home care
providers. This, coupled with per beneficiary caps, further reduces reimbursement. HCP
recommends that cost limits be increased to at least 108% of the median,

Sixth, the BBA eliminates the periodic interim payment (PIP) system in 1999. This will
cause significant additional cash flow problems for home health agencies. HCP r ds
that PIP be extended until there is af least a full year's experience under a fully
implemented prospective payment system (PPS).

Finally, the Conditions of Participation (COP) requiring OASIS data collection, slated for
release in August, will impose additional new costs on agencies in both dollars and human
resources. The COP release, together with the BBA's catastrophic cuts in reimbursement, form a
one-two punch that could knock additional organizations out of the industry, While it is
anticipated that the OASIS will be part of the PPS requirements, PPS implementation is stiil
several years away. The industry should be given an opportunity to regroup and focus on
current management and survival issues, rather than being forced to undertake additional costs
and changes during this crucial time. Therefore, HCP recommends a delay in implementing
the OASIS COP requirements.

While co-pays were not included in the BBA, there is continuing discussion that they
should be part of any home care revision package. HCP strongly believes that copayments are
poor public policy for home care. They increase the administrative costs of providing home
health services and penalize the most cost-effective providers. Co-pays will disadvantage those
in greatest need: the medically complex, the poor and the disabled. They also shift costs to the
patient, the provider, the Medicaid program and other insurers. Finally, home care copays would
create a financial incentive for patients to remain in the hospital, where there is no copay for the
first 60 days of care. HCP recommends that copays not be added to the burdens already
imposed on beneficiaries and providers. :

HCP has been working with state and national groups for at least six years to advance the
agenda of reimbursement reform. The discussion and recommendations included here do not
address the true objective, which is to see the industry move to a prospective payment system.
The unfortunate circumstances that resulted in the interim changes to home care reimbursement
have served to further delay what both Congress and the industry have worked toward since the
19803 -~ the elimination of cost based reimbursement and the introduction of a fair and equitable
prospective payment system.

HCP respectfully requests that the Subcommittee consider the suggestions set forth in this
testimony in the course of developing legislation. We would be pleased to provide any
assistance requested in meeting the twin goals of resolving the current crisis and developing a
workable PPS for home care.

iif
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August 4, 1998

Committee on Ways and Means
Subcommittee on Health

U.S. House of Representatives
1102 Longworth Building
Washington, D.C. 20515

RE: Testimony for Medicare’s Home Health Benefit
Thursday, August 6, 1998

Dear Health Committee Members:

In lieu of my presence at the hearing on Medicare’s Home Health Benefit, I respectfully submit
the following testimony for inclusion in the Congressional Record. This written testimony is
being submitted on behalf of my agency, PHC Home Health, our patients,-and our employees.

As a physician and agency owner, I am acutely aware of the benefits of home health services.
Studies have proven that a multi-disciplinary approach to patient care including skilled
nursing, physical therapy and other services helps to prevent future hospital admissions,
and at the same time reduces medical costs. Unfortunately, the availability of such care is
being diminished as a result of legislation passed in the Balanced Budget Act of 1997. The Health
Care Financing Administration (HCFA) alleged that the home health industry was inundated with
fraud and abuse. Despite facts to the contrary, HCFA persisted in it’s reliance on this faulty
information to impose punitive measures on home health agencies. As a result, legislation
was passed to implement an Interim Payment System (IPS) intended to curb over-utilization.
Tronically, this formula often works to punish efficient agencies while rewarding inefficient ones.

The IPS is so devastating that many agencies have already closed. My agency will bear the
same fate if IPS is not overturned. The following statistics apply to my agency and the state of
South Carolina. Other agencies across the nation can show similar results.

. Reimbursement for services is, on average, $14.28 less per visit than the wage alone paid
to the nurse or therapist. Therefore, our agency will absorb this difference and all other
expenses associated with patient care.

. In excess of 26% of our staff has been eliminated. Seventeen (17) full time employees
have been dismissed. All contract workers have been dismissed.
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. Qur agency typically cares for patients with a primary diagnosis of congestive heart failure
and stroke. Currently, 45% of our patients suffer from these diagnoses which are
complex, Jong term ilinesses. Due to their significant level of care, this group stands to
suffer the most under IPS.

. 62% of our patients are between the ages of 66-85. As such, they are extremely
vulnerable and are at great risk to exacerbate without home health, requiring
hospitalization.

. In excess of 77,000 South Carolina residents are in need of and receive home health
benefits annually.
. South Carolina registered nurses employed in the field of home heaith are in excess of

2,300 in number. Licensed practical nurses are in excess of 250. No specific count is
available for all other disciplines, however, these numbers are well into the thousands. All
these employees are at risk of losing their jobs.

. The state’s Medicaid program will be terribly over-utilized because the patients will
require nursing home care when home health is not available.

These statistics represent the repercussions of IPS now. The long term effects will be
insurmountable. With our nation’s aging population, if IPS is not overturned or significantly
altered, our nation will face a crippling health care crisis. An immediate solution to resolve IPS is
imperative. My agency and thousands more will crumble under this system. Any proposal that
includes a ratio or blended percentage is poised to fail. These formulas tend to favor some
agencies over others and will therefore face opposition. Proposals reflecting per beneficiary caps
are also inappropriate because the medically complex patient falls through the cracks and will go
without care.

Our industry and the patients we serve are looking to the members of the Subcommittee on
Health for a solution. In response to HCFA’s delay of the Prospective Payment System
{PPS), we urge you to put a moratorium on IPS retroactive te October 1, 1997. Such action
will allow Congress and the industry time to formulate a system which will maintain patient access
as well as quality patient care,

Sincerely,
Hugh D. Durrence, R Ph., MD.
President
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The PPS Work Group

A Nonpartisan Coalition of National and State Associations Committed to
Prompt Implementation of Medicare Prospective Payment for Home Care

Statement of the PPS Work Group
On
“Payment Systems for Medicare’s Home Health Benefit”
Before The
House Ways and Means Health Subcommittee
August 6, 1998

The PPS Work Group is a coalition of national and state home health
associations (see attachment) which have been working together to develop a
consensus proposal for reforming the home health interim payment systern (“iPS”)
which was enacted as part of the Balanced Budget Act of 1997 (‘BBA ‘97").

The Adverse Impact of IPS

The Medicare home health benefit is in a state of crisis due to the interim
payment system. To date, over 1,000 home health agencies have been forced out of
the Medicare program, and that number is expected to increase significantly over the
next several months. The Work Group is most concerned about the adverse impact
these changes are having on the sickest Medicare beneficiaries. Three recent public
policy studies independently found that:

» PS8 will deprive the sickest, most frail Medicare beneficiaries of access to
covered home health services;

» IPS will create competitive disparities among agencies by establishing
radically different payment limits that do not reflect current patient mix or
quality; and

. IPS doe1s not move the reimbursement systern toward a prospective payment
system.

Accordingly, we request that Congress act this year to correct the defects in IPS
and restore access to covered homé health services for those who need it most.

Structural Defects in IPS

These adverse consequences of IPS are caused principally by the following
three structural flaws:

1. The per beneficlary limit is based on an average cost per beneficiary which
encompasses two patient populations with widely divergent costs. The home health
patient population consists of at least two distinct subgroups-—lower cost, short stay
patients and higher cost, longer stay patients. See George Washington University
study, Executive Summary at ii. By establishing the limit at a percentage of the
average costs for all patients, the limit has the effect of eliminating coverage for
patients whose costs are at the upper end of the range.

Data show, for exampie, that about 10% of the home health population requires
more than 200 covered visits each year and that these services account for 43% of
total costs. Access fo care for these patients is essentially eliminated by the use of a

" Medicare Home Health Services: An Analysis of the Implications of the Balanced Budget Act of 1997 for
Access and Quality, The Center for Health Policy Research, The George Washington University (March

1998},
The Balanced Budget Act of 1997; Effect on Medicare's Home Health Benefit and Beneficiaries Who

Need Long-term Care, The Georgetown University Institute for Health Care Research and Policy on
behalf of the Commonwealth Fund (February 1998).

Implications of the Medicare Home Health inferim Payment System of the Balanced Budget Act, The
Lewin Group (March 13, 1998).

{1875 Eye Street NW 12th Floor Washington DC 20006 P:202-466-6550 F:202-785-1756 [
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limit based on a single average cost per patient. Thus, the savings achieved under
IPS come almost entirely from the longest stay, sickest patients.

2. The 75% agency-specific element of the per beneficiary limit is designed to reflect
differences in case mix but is too imprecise. This element is not entirely effective
because It is impossible to know whether an agency’s costs in the base year were
high because it treated higher cost patients or because it was wasteful and
inefficient.

In addition, the per beneficiary limit for “new” agencies may resuit in either a windfalt
or a crippling economic hardship for an agency because it is unrelated to an
agency's patient mix or efficiency.

3. The per beneficiary limits (for both “old” and “new” agencies) under IPS do not
change to reflect changes in patient or case mix. This provides an incentive for
agencies to discharge or avoid the sickest, most costly patients so that the agencies
can gain room beneath the per beneficiary limit.

Objectives

The Work Group believes that any reform proposal should be designed to
achieve the following objectives:

1. The incentives in the current interim payment system to avoid freating
the sicker, longer stay patients should be eliminated.

In order o achieve this objective, imits or payments must vary, at least to some
degree, based on the type of patients treated. Any single limit that does not
change with patient mix creates an incentive to discriminate against the sickest,
most costly patients.

While a supplemental payment for medically cornplex beneficiaries would help to
prevent discrimination, agencies must know the level at which they will be
reimbursed at the time the services are rendered.

2. The interim payment system should not provide higher limits or
payments to certain agencies for reasons unrelated to patient or service
mix.

In order to achieve this result, the 75% agency-specific element of IPS should be
replaced with an element that better reflects the mix of patients currently served.
This would eliminate the incentive to game the system by discharging or avoiding
the sickest, most costly patients.

The per beneficiary limit for "new” agencies that is unrelated to an agency’s
patient mix or efficiency should be eliminated.

3. The interim payment system should expedite and facilitate the transition
to a prospective payment system.

The Work Group was instrumental in getting a prospective payment system for
home health included in the Balanced Budget Act of 1995, and we continue to
believe that such a system would make the single most significant contribution to
ensuring that medically necessary home health services are provided in an
efficient manner.

4. The interim payment system should make adequate funding available to
ensure that covered services are provided.

To date, over 1,000 home health agencies have been forced out of the Medicare
program, and thousands of the sickest patients have been discharged fo nursing
homes, hospitals, assisted living facilities or left with no services.
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HCFA actuaries have projected that Medicare home health spending will be at
least $1 billion less than projected by CBO in fiscal year 1998 alone. More
recent, preliminary data suggests that home health spending will decline this year
by at least 25% 1o less than $14 billion.

That kind of dramatic and abrupt reduction is more disturbing given that it comes
almost exclusively at the expense of the sickest patients. Further, a delay in
implementation of the hore health prospective payment system will exacerbate
the situation.

Elements of Reform

In order to achieve these objectives, any reform proposal should include the
following elements:

1.

A variation in the per beneficiary limit to reflect patient mix, including
medically-complex patients;

. Elimination of the additional 15% reduction scheduled for October 1, 1998;

. A per beneficiary limit based on a national/regional blend of average cost per

beneficiary. (While a majority of the Work Group supports a 50/50 biend, a
minority supports a three-way blend of national/regional/agency-specific).

. An increase in the per visit fimit to 112% of the mean;
. Adelay in implementation of OASIS;

. Preservation of perodic interim payments (PIP} until twelve months after the

implementation of PPS in order to maintain cash flow for agencies during the
turbulent transition period; and

. Elimination of the proration reguirement for the per beneficiary limit except for

agencies under common ownership or control.

The Work Group opposes copayments for home health services because they
increase the administrative costs of providing home health services while not improving
the benefit. More importantly, the imposition of copayments would reduce access to
medically necessary home health services for those beneficiaries who need thern most.
Copaymentis disproportionately penalize poor, elderly and disabled beneficiaries, and
are therefore in conflict with one of the fundamental objectives of health care reform.

In summary, any reform proposal must put the interests of the beneficiaries first .
by making access for the sickest patisnts the top priorily. We look forward to working
with Congress, HCFA, and consumer groups to restore access to home health care for
those who heed it most.
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PPS Work Group Participants

National Organizations:

American Federation of Home Health Agencies
Home Health Services & Staffing Association
**Visiting Nurses Association of America

State Organizations:

Associated Home Health Industries of Florida, Inc.
California Association for Health Services at Home
Colorado Association of Home Health Agencies
Connecticut Association for Home Care, Inc.
Georgia Association of Home Health Industries, Inc.
Home Care Alliance of Maine

Home Care Association of Louisiana

Iilinois Home Care Council

Indiana Association for Home Care, Inc.

Maryland National Capito] Homecare Association
Michigan Home Health Association

Mississippi Association for Home Care

New Mexico Association for Home Care

New York State Association of Health Care Providers
North Carolina Association for Home Care

Ohio Council for Home Care

Pennsylvania Association of Home Health Agencies
Texas Association for Home Care

Virginia Association for Home Care

Vermont Assembly of Home Health Agencies

*x  Although the Visiting Nurses Association of America is a member of the PPS Work Group,
they support their own proposal which is embodied in HL.R. 3567 and S. 1993.
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The PPS Work Group

A Nonpartisan Coalition of National and State Associations Committed to
Prompt Implementation of Medicare Prospective Payment for Home Care

August 20, 1998

The Honorable William M. Thomas
Chairman, Health Subcommittee
House Committee on Ways and Means

Re: Statement for the Record Regarding Home Health Payment Reform

Dear Chairman Thomas and Subcommittee Members;

On behalf of the Home Health PPS Work Group, we would like to supplement the
record of the August 6 hearing on "Payment Systems for Medicare's Home Health
Benefit".

At the hearing, you asked the home health representatives if they would prefer
the additional 15% cut in the cost limits scheduled for October 1, 1999 or copayments.
We would like for all members of the Subcommittee to understand clearly that the Work
Group does not support copayments. We believe that either copayments or the
additional 15% cut in limits would further eliminate access to covered services and
discriminate against the sickest, most frail patients. Thus, copayments should not be
considered as an alternative to the 15% cut.

By contrast, the Work Group supports an approach that encourages agencies to
provide medically necessary covered services in a cost effective manner.

We are also aware of a proposal that the Subcommittee may have been
considering which contains an outfier payment for some percentage of costs incurred
that exceed 105% of an agency’s limit. We do not believe that an outlier payment will
effectively reduce or eliminate the incentives in IPS to discriminate against sicker
patients unless the outlier payment is paid at or near the time the services are rendered
and is at least the cost of efficiently providing the services.

Finally, the concern was raised that some in the home health industry had not
come forward with constructive proposals for resolving the problems with IPS. The Work
Group has repeatedly developed and presented constructive proposals to the
Subcommittee that are designed to address the problems of the reimbursement system
while treating all providers and beneficiaries fairly.

The Work Group was instrumental in developing the prospective payment
provisions which passed Congress in the Balanced Budget Act of 1995. We and others
revised and improved that proposal in 1997 only to have it rejected in favor of the
Administration’s proposal which is now unanimously viewed as bad public policy. The
Work Group has worked with Congress to develop an IPS reform proposal which cures
the most serious defect of IPS and is based on data which has already been collected
by HCFA. That bill has been introduced as H.R. 4495,

Work Group members also worked closely with the Office of the Inspector
General to develop the recently issued model corporate compliance guidelines.
Accordingly, the Work Group has offered constructive solutions designed to improve the
quality and integrity of the home health benefit. We ook forward to the opportunity to
work with Congress further in preserving one of the most valuable and popular services
covered by Medicare.

Sincerely,

mes C. Pyles

1875 Eye Street NW 12th Floor Washington DC 20006 P:202-466-6550 F:202-785-1756 |
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55 Fogg Road (781 340-8000
South Weymouth

SOU“‘! Shore Massachusetis

Hospital 021902455

David T. Harnan
President
Written Testimony Submitted For the Record
to Committee on Ways and Means, Subcommittee on Health, US House of Representatives
on the Interim Payment System of the Balanced Budget Act of 1997
for the South Shore Visiting Nurse 4ssociation
Submitted by: Bonnie Matthews
Vice President, Home and Fost-Acute Services
South Shore Hospital, South Weymouth, MA

My name is Bonnie Matthews. I am the vice president of the South Shore Visiting Nurse
Association, a division of South Shore Hospital which is located south of the city of Boston. It is
an honor to be able to provide testimony regarding the negative impact of the 1997 Balanced
Budget Act Interim Payment System and its implementation regulations on smail home care
providers.

The South Shore Visiting Nurse Association has been providing home health care to 41
communities in Southeastern Massachusetts since 1911. Our agency’s programs include a not-
for-profit, Medicare certified visiting nurse service; a licensed, certified hospice; and a fee-for-
service private duty program. We employ 550 people. We service 5,000 clients per year. On any
given day, we care for two to three times more people in our community than does our affiliated
hospital.

The implementation of the Interim Payment System has dealt a devastating blow to the
home heaith industry, to our agency, and o our patients.

Let me first acknowledge that I am not an expert on the Small Business Administration’s
(SBA) criticism of HCFA’s technical compliance with notice and comment requirements. [ can
say that I believe that the SBA is absolutely correct in saying that the implementation of the
Interim Payment System (IPS) -- and to a slightly lesser degree the surety bond - has been both
“punitive” and “unfair” to “legitimate law abiding home health agencies.”

Given that this Committee’s interest is in protecting small business, I would like to present
to you a picture of how “unfair” the current situation is by posing two questions:

1) How long can a small business survive that is required today to-provide an unlimited
amount of services with a fimding cap that is less than the cost of care in 19937

2) What business do you know that could or would continue to provide a product or service
for seven months after a reimbursement reform -- withow knowing what they ’ll be paid?

That is precisely what home health providers have been asked to do.

As soon as we at South Shore VNA saw the legislative language of the Balanced Budget
Act (BBA) of 1997, we began to prepare for dramatic losses. HCFA’s regulatory interpretations
of the BBA, published on March 31, 1998, only exacerbated our problems.
Page ] of 3
Seuth Shore Hespital & a not-for-profit, tax sxempt affliate of South Shore Health and Educational Corporation.
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Written Testimony for the Record submitted io Committee on Ways and Means, Subcommitiee on Health,
US House of Representatives, on the Interim Payment Sysiem of the Balanced Budget Aet of 1997
Jor the South Shore Visiting Nurse Association

As a result of a change in corporate structure that occurred in mid-1994, South Shore
VNA is being considered a “new provider” under HCFA’s interpretation of the provisions of the
BBA. Keep inmind, as I testified earlier, that we have been providing care continuously since
1911. The effects of this arbitrary designation are a loss, which we project will be $4.5 million
this year alone. We are in the very situation that SBA cited in suggesting that HCFA. far exceeded
Congressional intent and in so doing “ensnared HHAs that would not otherwise have been
deemed new providers under the BBA” (SBA Office of Chief Counsel for Advocacy Letter to
N.A. Min Deparle, June 15, 1998)

As a result of these actions, South Shore VINA. is struggling with a reimbursement cap that
is 40 percent below our current cost of caring for a patient. We are also struggling to compete in
an environment in which there is as much as 25-30 percent difference in the per-beneficiary limits
assigned to home care agencies operating in the same geographic area. In fact, a competitor
within 17 miles of our agency has a cap that is almost double what ours is estimated to be at the
national median for new providers.

As a result, we have had to lay off 50 staff’ members and close two satellite offices.
Essentially, even with these changes we are facing an irreconcilable dilemma: we must cut needed
services to get below the cap or bankrupt our agency by continuing to provide them.

As it is currently drafted, IPS will effectively cripple the ability of the home health industry
to afford to care for all patients, particularly those who are frail, elderly, disabled or have multiple
diseases of a chronic nature and need what we term “illness management” at home.

Clearly, as the SBA points out in the same June 15, 1998 letter, lost in all of this has been
the impact on the beneficiary. While HCFA bas projected that certain unspecified “offsets™ will
reduce the degree of cuts, it is in fact our experience that the reductions needed to get under the
caps have been underestimated.

To demonstrate the impact in uman terms, I will close with a true story of a patient of
ours who fits the profile of someone who can fall into this new “no care zone” with no safety net
and in extreme jeopardy under the restrictive new reimbursement system for home care.

But before I do, let me add that problems that I present to you on behalf of South Shore
VNA are not unique to us. HCFA's own March 31, 1998 rule indicates that New England is
taking a disproportionate hit in terms of percentage of agencies with costs over the caps. Thisisa
direct result of our being dominated by community-based providers that have been traditionally
more efficient in terms of keeping costs per patient and per visit fow.

As at least three reports have documented, this reimbursement reform actually punishes
efficient agencies. As the Wall Street Journal reported on January 7, 1998:

“If New England’s home health providers had been a little greedier,
it’s home health industry would be a lot better off now.”

Page 20f 3
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Written Testimony for the Record submiited to Committee on Ways and Means, Subcommittee on Health,
US House of Representatives, an the Interim Payment Svstem of the Balanced Budget Act of 1997
Jor the South Shore Visiting Nurse Associgtion

Now let me tell vou our patient story:

This is a patient who is quite elderly, frail, chronically ill, with multiple diagnoses. This
patient may not be consistently “sick” enough to meet the requirements of ongoing Medicare
home health care, but cannot afford private help. Without skilled monitoring, there is an
increased risk for serious medical deterioration, hospitalization or nursing home placement.

Mr. Mis 90 years old. His wife is 89. Both have multiple health problems. For the past
two years they have managed to live alone in their apartment with some assistance from South
Shore VNA.

Mr. M has heart disease, lung disease seizure disorder, thrombosis of the veins in his legs,
asthma, hypertension and short-term memory loss. He is not independent in his activities of daily
living (bathing, dressing, feeding himself). He uses a walker and is at risk for falls.

He takes 16 different medications -- with a daily medication schedule that is complex and
confusing. He wants to age in place at home with his wife.

Mrs. M is 89 vears old and in failing health, with hypertension and coronary disease. It is
too exhausting for her to regularly bathe and dress Mr. M, as well as to handle his complex
medication regime. She takes 12 medications herself a day.

South Shore VNA has been providing this couple a complement of both skilled and non-
skilled care. A home heaith aide has visited three times a week 1o assist with personal care and
medication checking. A nurse visits every two weeks to check his vital signs and prefill his
medications for the next two weeks.

Medicare does not reimburse for medication prefilling. Medicare does not reimburse for
monitoring a chronic illness. Mr. M. is considered stable, with no acute needs according to
coverage standards. He is generally in a “no care” or at least “no reimbursement” zone. When
one of his conditions exacerbates sufficiently, he may, in fact, become Medicare home health
covered. Of course, without the ongoing monitoring, such an exacerbation may happen very
quickly meaning a likely hospitatization or nursing home admission,

South Shore VINA does -~ to the extent we can -- continue to treat the Mr. Ms of our
community under our free care program. Facing a $4.5 million loss on the business we can bill to
Medicare severely jeopardizes our ability to continue to do so.

For our patients, our employees, and our industry of caring providers with long

community histories, I thank you for calling this hearing and I respectively request that you act
and act soon.

Page 3 of 3
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127 N. Main (806) 256-3080
Shamrock, TX 79097 (800) 403-2849
Fax (806) 256-3083

WRITTEN STATEMENT

My name is James C. Fling and I am Executive Director of TLC Home Health Services in
Shamrock, Wheeler County, Texas ("TLC"). TLC serves approximately 30-35 elderly patients
who are Medicare beneficiaries with home health services in the Shamrock, Texas area
(approximately five counties are served by this agency). At this time, 100% of our patient census
are Medicare beneficiaries. Effective October 1, 1997, Congress enacted the Balanced Budget
Act of 1997 ("BBA") mandating the implementation of a prospective payment system ("PPS")
by October 1, 1999, and an interim payment system for the period from October 1, 1997, until
PPS could be in place. Additionally, the BBA mandated a 15% reduction in all Medicare
payments for home health agencies effective October 1, 1997. Supposedly, pursuant to these
mandates, the Health Care Financing Administration ("HCFA") published a rulemaking effective
April 1, 1998, establishing per beneficiary limits for all home health agencies under IPS, the per
beneficiary limits being irrationally and substantially different for home health agencies which
had settled cost reports for 1994 and those agencies who had cost reports after 1994. 1 will refer
to these agencies as “old” versus “new” agencies. Nowhere in the BBA did Congress mandate
that home health agencies ("HHA") were to be treated significantly different as to payments for
medically necessary home health services. IPS per beneficiary caps formulas create various
classes of HHAs, each treated differently in the amount per patient it is to receive.

For old HHAs, these include:

1. Old HHAs with high costs (which may be the resuit of inefficient care or inflated claims)
are rewarded since the higher the FY 94 costs were, the higher the 1998 IPS per beneficiary caps
will be;

2. Old HHAs with low FY 94 costs (e.g. if the result of high efficiency) are penalized
because their lower FY 1994 costs will be perpetuated in IPS 1998 per beneficiary caps;

3. Old HHAs with base years that are not representative of their current costs or patient mix
are saddled with these unrepresentative costs and patient mixes in IPS 1998 per beneficiary caps;

4. Old HHAs with more current low-cost patients that have altered their patient mix from
1994 from high-cost to low-cost patients are rewarded with a higher 1998 IPS beneficiary cap
than their current patient mix and operating costs otherwise justify;

5. Old HHAs with high-cost patients that have altered their patient mix from 1994 from low-
cost to high-cost patients are penalized with a lower 1998 IPS beneficiary cap than their current
patient mix and operating costs otherwise justify;
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For new HHAs receiving the National Median these include:

1. New HHAs involved in only screening patients to treat routine, short-term needs instead
of intensive medical needs are rewarded since such substantial patient care costs below the
median cap benefit the HHA on its aggregate cap;

2. New HHAs involved in providing care-intensive, high-cost medical needs are punished
since patient care costs substantially over the median cap eliminates the opportunity of the HHAs
to meet its aggregate cap;

3. New HHAs that have experienced significant growth (especially into rural areas or
specialty treatment niches) or significant changes in patient mix toward care-intensive, high-cost
medical needs are punished since operating costs or patient care cost substantially over the
median cap eliminates the opportunity of the HHA to meet its aggregate cap;

4. Old HHAs that have been reclassified as new HHAs because of a change of ownership
or status {e.g. free-standing/provider/based, branch/sub-unit, etc.) resulting in a significant
reduction in per beneficiary aggregate caps.

Additionally, the BBA's provision providing for a phasing in rather than an immediate imposition
of the per benficiary cap creates an additional two classes of all HHAs--both old and new.

HHAs with shorter FY’s will benefit from escaping the retroactive effect of the caps—a HHA with
an October 1, 1997 FY will have their prior 8 months' operations recalculated and the
"overpayment” recaptured by HCFA.

The impact of these different per beneficiary caps for old and new agencies have, in effect,
allowed older agencies to have a much higher per beneficiary cap ($6,000 to $17,000 per patient)
than new agencies ($1,500 to $3,300 per patient) and has given older agencies a tremendous
competitive advantage and is not related to health care services being provided to the patients.
It is interesting to note that these per beneficiary caps as developed by HCFA appear to be
inconsistent with the intent of Congress in issuing these mandates. The fraud and abuse statistics
provided to Congress and relied upon by Congress in mandating these changes in the BBA would
have primarily included the old home health agencies and they are the HHAs who will profit
from these changes. Basically, these per beneficiary caps allow the HHAs involved in the fraud
and abuse statistics to profit from their actions. The new agencies are not able to deliver home
health services with the per beneficiary caps assigned to them and are closing all over the
country. In many rural areas, the elderly patients of these new agencies are being discharged and
have no place to go and will die as a result of these new pet beneficiary rates for new agencies.
This is not what Congress intended nor is it consistent with the intent and purpose of the
Medicare Act. In fact, the mandates of the BBA conflict with other provisions of the Medicare
Act relating to home health services and interference by the government in the medical treatment
of Medicare patients by their doctors. 42 U.S.C. Section 1395x(m) provides that once a person
is determined to meet the basic criteria for eligibility under Part A, the beneficiary may receive
home health services for an unlimited number of visits provided the services are medically
reasonable and necessary. The BBA provision now shifts the costs after 100 visits after
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discharge from a hospital to Part B which is funded in part by the States in conflict with the
above provisions. The mandates of the BBA effectively limit the number of visits that a
beneficiary may receive. The rulemaking implementing these proposed reductions in the
Medicare benefit to Medicare recipients was done without legal and proper notice to the people
affected by it in violation of constitutional due process. In fact, HCFA attempted to prevent
beneficiaries from learning that their benefits were being cut substantially.

The retroactive effect of the implementation of these new per beneficiary limits and the 15%
reduction in reimbursement for actual medical costs incurred has resulted in most home health
agencies having a substantial purported over-payment for the period from October 1, 1997, until
the effective date of these new acts on April 1, 1998. No agency could protect itself from this
artificially created over-payment since an agency should be getting reimbursed for its actual costs
in providing home health services and nothing more. Thus, HCFA has provided HHAs with an
enigma--you can't have an over-payment, but, because of their laxness in promulgating these new
rules, you do have a substantial over-payment. At the same time, HCFA also attempted to
require HHAs to put up surety bonds to cover these purported over-payments. Due to the fact
that HHAs supplying Medicare services are not allowed to make a profit, the only way a surety
bond company would write such a bond would be if they also had personal guarantees and other
personal collateral. This was just another way of driving HHAs out of the home health market.
Fortunately, HCFA, after pressure from Congress, has delayed the surety bond requirement, but
the impact of IPS and its retroactive application has already caused many HHAs to close and to
discharge their patients.

In the Shamrock, Texas area, already several HHAs have closed their doors due to these onerous
and unfair rules. As additional HHAs are forced to close, the home health beneficiaries are being
left without care that they need and deserve such as medication teaching by skilled nurses, insulin
injections for patients unable to administer their own insulin (life-threatening if not given
properly in the right dosages and frequency), wound care, and personal care by home health aids
for patients with severe incontinence problems who have no other caregiver available to provide
such care. This agency's location is in rural America, sparsely populated, with the nearest major
medical facility being 93 miles away from Shamrock (i.e. Amarillo, Texas). Home health is an
integral part of these patients’ daily lives as each patient’s home health nurse serves as both liason
and advocate for the patient in communicating vital medical information to the patient’s doctors,
specialists, etc., and carrying out the doctor’s orders for care of the patient via long-distance
communications that are vital to the patient's well-being and welfare. Our elderly citizens
deserve to live independent lifestyles in their homes if that is what they choose to do, and home
health helps our mothers, father, grandmothers, and grandfathers to live with dignity and quality
of life. If these patients lose these services in the rural locations, some will surely die as a result
of these rules, being forced to go without medical services due to distance and travel time to each
patient’s physician with dire consequences a certainty. Even one death is not acceptable. The
government promised the elderly when Medicare was first passed in 1964 that no citizen in the
United States would be without proper medical care, especially the oldest and sickest of our
society, this is an entitlement under the Medicare program. The BBA has changed this concept.
Shame on HCFA for not following Congressional intent when promulgating these rules.
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Since IPS was intended to merely bridge the gap until a prospective payment system could be
implemented, I would submit that a moratorium be immediately implemented on IPS and the
15% reduction in reimbursement rates contained in the cutrent rules and that all reimbursement
rates be frozen at the 1996 level until a complete study of the effects of IPS on Medicare
beneficiaries in all geographic locations can be conducted. This will stop the bloodbath that is
currently going on in the home health industry and will insure that vital home health services are
provided to those elderly in need of such services. Keep in mind that HCFA has now publicly
stated that PPS cannot be implemented by October 1, 1999, as originally stated to Congress. It
boggles the mind that HCFA. could implement IPS after several months, yet PPS cannot be
implemented after several years. IPS was ill-conceived and not studied before implementation.
The effect has been disastrous on many home health agencies and the patients and must be
remedied. IPS, as currently configured, prevents an agency from admitting a patient with long-
term medical needs and encourages only the admission of patients with acute short-term care
needs in violation of 42 U.S.C. Section 1395x(m) and in viclation of provider agreements. HHAs
have been advised by letter from HCFA that long-term Medicare patients cannot be refused home
health services because of IPS. Someone has their head up in the clouds. No HHA will admit
patients if they cannot afford to provide the type of home health care needed, each patient's
medical situation being unique with each patient requiring different types and levels of skilled
care and home health aid needs. The moratorium proposed by Senator Christopher Bond seems
to be a sensible and practical solution to this problem (S 2354). For the good of the country, I
urge all to support this bill and hope that it passes immediately.

As an alternative to HR 4339/82354, 1 understand that at the hearing of August 6, 1998,
Representative Thomas proposed a $5 co-pay on home health care to be administered with the
agency given the option to “collect $5 from each beneficiary (per-visit) or to simply accept lower
Medicare payments.” This would certainly be a viable and feasible alternative for this agency,
the agency operates and is staffed in a very efficient manner, and I would certainly support some
type of legislation in this regard as opposed to the IPS legislation that would put a cap or limit
on the amount of services a patient can receive. This would insure that home health agencies
could continue to deliver medically and reasonably necessary care to qualified patients without
the worry of IPS limits and over-payment situations “hanging” over each agency and preserve
what remains of the home health industry in providing vital in-home care to hundreds of
thousands of deserving and qualified Medicare beneficiaries throughout this country.

Thank you for your time in reading this statement, and if I can be of further assistance or clarify
points as contained in this statement, please do not hesitate to contact me or other agency staff
members. We would be happy to discuss this situation with our representatives and senators.

Si;ncerely,

TLC HOME/ HEALTH SERVICES

James/é thg, Executive Director
P

S

e
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Written Testimony
Texas Association for Home Care
for the August 6, 1998 home health care hearing before

the Health Subcommittee
Ways and Means Committee

Texas Association for Home Care
3737 Executive Center Drive Suite 151
Austin, Texas 78731
(512) 338-9293
Anita Bradberry, Executive Director
Sara Speights, Director of Government and Public Affairs
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Priorities for IPS Change

1. Delay implementation of IPS until FY 1999 -
Agencies were expected to operate for many months without knowing what their per

beneficiary limits would be, or what their interim visit rates would be under the per
beneficiary limits. The per beneficiary rates turned out to be 25 % to 40% lower in Texas
than the best estimates, which has created a retroactive crisis. An alternative to IPS must
be a known factor by agencies before implementation.

2. Ensure that payments to agencies are sufficient to care for high-cost and/or long-term

patients
IPS’s greatest defect is that it has too little money in it to care for anyone other than

short-term, low need patients. Either the payment system must have additional funding to
recognize the needs of different beneficiaries, or new coverage limits must be imposed.

3. Eliminate discrimination in payments between ‘old’ and ‘new’ agencies

There is no relationship between what agencies were spending in FY 94 and their
patients’ needs today. All agencies in a community should receive the same
reimbursement for the same types of patients.

4. Restore the per-visit cost limits to at least 1996 levels
As utilization drops, cost per visit increases; therefore, the reduction of both per

beneficiary and per visit limits is a double whammy which makes it next to impossible to
operate.

5. Eliminate the additional 15% reduction in payments scheduled for FY 2000

This reduction is scheduled regardless of savings achieved through IPS implementation.
The amount of cut should be determined and triggered only if specified spending levels
are exceeded.

6. Eliminate proration provision of the BBA except in cases where there is obvious intent
to circumvent the limit

The proration provision discriminates against the beneficiary who happens to get sick
more than once in a year. Apply proration only in circumstances where agencies actively
attempt to circumvent reimbursement limits.

7. Establish pavment system prospectively

8. Maintain periodic interim payments (PIP) until 12 months after the implementation of

a prospective payment system.
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Texas Association for Home Care
Testimony

With this submission, Texas Association for Home Care (TAHC) would like to both (1)
respond to issues raised during the August 6, 1998 hearing of the Health Subcommittee of
the Ways and Means Committee, and (2) recommend appropriate actions for Congress to
take in order to mitigate the imminent and severe crippling of the Medicare home health
benefit as a result of the Interim Payment System (IPS).

During the hearing, subcommittee Chairman Bill Thomas accused home health provider
Mary Ann Brock of Houston of using “scare tactics” by speculating that 75 percent of
the agencies in Texas would close as a result of IPS and the way it is being implemented.
Ms. Brock’s testimony was based on the prediction of several knowledgeable financial
consultants working with home health agencies across Texas. In addition, knowledgeable
employees of the primary fiscal intermediary in Texas have also predicted that 75 percent
of Texas agencies are likely to close. So her testimony was based on the best estimates of
experts, and not intended to be alarmist. Based on the best information we can put
together, TAHC believes that if there is not significant alteration to IPS, at least half of
the agencies in Texas will close over the next year. However, the number of agencies left
open today, or several months from now, is not the issue; TAHC’s concern is whether
beneficiaries will have access to needed care, and whether those agencies remaining will
be financially stable enough to secure bonds and provide the quality of care expected and
required under the Medicare Conditions of Participation. We do not believe HCFA is
doing anything to identify access problems, and by the time HCFA is aware of such a
problem, it will have reached destructive proportions. It is in the best interest of the
nation that the provider base for home health be financially stable, and avoid both
unnecessary service delivery disruptions and expenses associated with closing and
opening operations.

Chairman Thomas also accused Ms. Brock of “misrepresenting the facts” in her written,
detailed testimony concerning the confusing and seemingly contradictory letters she has
received from her fiscal intermediary, PGBA. In fact, Ms. Brock’s statements were
totally accurate. Before het testimony was sent to the committee, it was checked for
accuracy by her CPA who has many years of experience working with various Medicare
programs, including home health. Also, Ms. Brock’s experience is not an isolated
incident. TAHC has received copies of these letters written to other agencies which are
causing great confusion. In one letter, the government owes the agency money, and a
new per visit rate is set. Then in the next letter the agency owes the government money
and a lower per visit rate is set. Then in yet another letter the visit rate is dropped
significantly again with the per beneficiary cap. The swing can be $1 million or more
over a matter of weeks, creating major financial crises for agencies. TAHC also reviewed
Ms. Brock’s testimony for accuracy. Perhaps Chairman Thomas or his staff misread or
misinterpreted the testimony.

w
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‘We were also disappointed to hear Chairman Thomas’s claim that providers and their
trade associations had done nothing to bring viable solutions to the table, and that we
only seem to want to return to a cost-reimbursed system of the past. For the past 13
years, we have been on record supporting a move to a prospective payment system (PPS).
This organization has never recommended returning permanently to an open-ended cost-
reimbursed system. Our support for a moratorium on the IPS is only as a temporary “fix”
until we can reach PPS, or until Congress can approve an alternative to the IPS. During
the BBA 97 debate, the industry proposed a very workable interim plan. Unfortunately
HCFA convinced Congress to go with it’s IPS. In hindsight, it appears clear that
Congress needs to involve the expertise of the industry to accomplish workable goals. As
to the alternatives to the IPS, we have sent several suggestions to Congressman Archer’s
office over the last several months, and we have maintained a continual dialogue with.
Chairman Archer’s staff on possible avenues that might be pursued. Unfortunately, there
are no solutions that will stabilize the benefit without restoring some of the cuts from IPS.
Perhaps this is why Chairman Thomas does not believe we have constructively
contributed to the dialogue. Now with the new restrictions imposed by HCFA’s Y2K.
problems, and the position of the President on no restored cuts to home health, the
industry and Congress are together in a very difficult “box”. We believe that the industry
and Congress must work together to make needed reform possible. We agree with
Chairman Thomas and other committee members that it would serve no purpose to
simply rearrange the “winners and losers”. However, without restoration of some of the
cuts caused by IPS, there can be no viable alternative that accomplishes anything other
than rearrangement of winners and losers.

Several members of the subcommittee raised the issue during the hearing of why
utilization in Texas is so high, We believe there are several reasons. Poor and middle
class Texans have very limited access to program to meet their chronic medical needs
other than nursing homes. Accordingly, they and their physicians have aggressively used
Medicare home health, and the home health agencies welcomed the business. Texas has
the highest number of elderly persons living below the poverty level in the nation, so the
State of Texas has been aggressive in directing medically needy—including those with
long term disabilities--into Medicare home health. Meanwhile, our fiscal intermediary,
PGBA, has led agencies and physicians here to believe that the higher utilization was
appropriate because they always approved the visits and paid the claims. Coverage
guidelines are so broad that it is difficult to determine which services are not covered. To
fix these problems, HCFA should clarify the coverage, implement normative standards,
and concentrate focused medical reviews on agencies whose utilization is out-of-line.

Co-pays

Co-pays, or the so-called “agency optional pass-through,” are inappropriate to a
capitated, non-profit reimbursement system, which is what we have under IPS and all
alternatives under discussion. Co-pays might work as an incentive for patients to hold
down cost when providers have incentives to increase spending and have some means for
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covering the cost of unpaid co-pays. Under IPS and every alternative on the table,
agencies have heavy incentives to limit the number of visits and cost as much as possible,
S0 co-pays are unnecessary. As long as providers are operating under strict capitated
rates, and cannot retain assets through which to cover losses from unpaid co-pays, then
these unpaid co-pays force every agency to operate at a guaranteed loss, which will put
them all out of business sooner or later. Co-pays or an “optional agency pass-through”
only make sense when the uncollectible co-pays can be covered by retained assets, thus
only affecting the level of profit, not the available operating revenue. In addition, co-
pays discriminate against the poor and middle class elderly, as well as the sicker patients.
It would make more sense to revise Medicare into a financially means-tested benefit. Co-
pays were proposed by Chairman Thomas as an alternative to the October, 1999
additional 15% cuts. With the excess savings already achieved in excess of CBO
expectations, and with the extension of an interim payment system for at least a year
longer than originally intended, that 15% cut should be unnecessary to achieve the
expenditure goals outlined in BBA. )

Solutions

For any alternatives to address the crisis, the unanticipated cuts—cuts over the CBO
estimates—in home health must be restored. The issue is not saving every home health
agency, or condoning wasteful spending. The issue is to stabilize enough agencies to
keep the benefit in existence and to be able to meet the needs of all entitled patients.

Option L

Implement the provisions of H.R. 4404.

Rationale: Simple to implement. Sets global Hmits to prevent unleashed spending, yet
allows agencies needed flexibility to handle their case-mix. We believe agencies will
continue to control spending in order to prepare for PPS, and to avoid unnecessary
additional costs in the future, such as increased unemployment taxes if employees are
later laid off,

Option IT,
Abandon IPS for FY 98 and implement an alternative beginning with FY 99.
Raticnale: Spending is sufficiently down for FY 98 to cover the intended savings for this

year anyway. Would eliminate the need to implement yet another new system
retroactively, but would mitigate the damage of IPS.
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Option IIT.

1. Leave the base year at FY94 and get rid of the extra 2% reduction. Update the
inflation factors for both the cost limits and per beneficiary limits for 1994-96

2. For FY 98, agencies may choose one of the following:
(1) national average
(2) regional average
(3) Their current per beneficiary calculation under IPS

Rationale: Eases the immediate crisis. Gives more time for agencies in high cost regions
to adjust to the lower amounts, and helps low-cost regions and agencies make the
transition. For irresponsible agencies that have not already significantly cut cost, they are
out of business anyway. Does no harm to agencies that in good faith have been operating
under the new limits. Still makes it impossible for Medicare home health to be the de
facto long term care program, which is clearly what all this is intended to accomplish (at
least in Texas).

3. For FY 99, all agencies choose between:
- (1) national average
(2) 25% national and 75% regional blend

Rationale: Levels the playing the field among all agencies in a community. Begins the
process of moving toward national standardization. Helpful to all regions. Maintains
other advantages listed above.

4. For FY 2000, retain FY 99, or give agencies a choice of:
(1) 50% national and 50% regional blend
(2) national average

Rationale: Continues above. This would be similar to the 5-year process by which HCFA
implemented hospital Drags, and is a natural progression toward PPS. Does it favor
states like those in the south with high regional cost? Not really, if wage adjustments
continue to be applied as they are under IPS. Those wage adjustments have nearly killed
rural and South Texas (especially since they do not consider travel time/costs), while
boosting organized labor states of the East and Midwest.

5. Eliminate the blanket requirement for proration among agencies in the event a
beneficiary needs home health more than once a year. Instead, require proration only
when the agencies involved have worked to circumvent the limits.

Rationale: The blanket proration discriminates against beneficiaries who happen to get
sick more than once a year. In no other Medicare benefit is such rationing applied.
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6. Eliminate the 15% reduction at October, 1999.

Rationale: It will not be necessary in order to reach spending targets under BBA *97.
Additional cuts on top of those proposed for each year above is too severe.

7. To deal with outliners, implement one of the following:
(1) A prior approval system through an independent case manager for any
services delivered after two certification periods.
(2) A split cap approach similar to the one in H.R. 4495.

Rationale: These are the only two approaches we know of that responsibly deal with
those longer term patients, and those short term patients who unexpectedly turn into long
term care patients. The reality of dealing with the “old-old” is that many of their medical
needs become chronic. If Congress refuses to limit the coverage to exclude chronic
conditions, and refuses to limit an agency’s liability, then it must realistically reimburse
for cost of care.

8. Offer incentives to states to cost-effectively transition into Medicaid community based
LTC programs those poor patients who can be cared for cheaper than under Medicare
home health. In addition, make it clear that Medicaid is required to take LTC patients imnto
community based Medicaid waiver programs (as well as into nursing homes) even though
the Medicare benefit has not technically been exhausted. Consider expanding NF waiver
programs to allow a sliding-scale co-pay for those of modest means but above Medicaid
NF financial eligibility.

Rationale: Politically it would ease the transition from Medicare home health. Medicare
COPs for home health are too cumbersome and expensive in many cases, increasing cost
unnecessarily. Many states, including Texas, have and continue to refine policies for
LTC home care under Medicaid waivers that are more innovative and streamlined.
Elderly and disability advocacy groups have and will continue to support these efforts,
because it means more people can be served at home rather than in nursing facilities. In
addition, census data claims Texas has the largest number (not percentage) of elderly
living below the poverty level of any state in the nation, so the transition of responsibility
is enormous--we calculate some $226 million a year to Medicaid in Texas alone. Without
a limit on the benefit for home health services, Medicare puts poor elderly in jeopardy of
not being able to access community-based Medicaid LTC benefits. Most states,
including Texas, require that Medicare be the payer of first choice, and that Medicare
benefits be exhausted before Medicaid will pay. Under current criteria for homebound
patients requiring on-going skilled nursing and ADL support services, the Medicare
“benefits” are never exhausted; thus, a patient can and will be denied Medicaid LTC
services under a Medicaid NF waiver program. This has already happened in two North
Eastern states, and it will happen elsewhere. If agencies try to transition their poor LTC
patients from Medicare home health into their agency’s state Medicaid waiver programs,
their claims will be denied and the agency will be accused of Medicaid fraud, as was the
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case in those states. However, there is insufficient funding in the IPS per beneficiary
limits to meet the long term needs of these patients.

Option IV,

Require HCFA to sit down with knowledgeable computer experts to consider what really
might be possible under an outside contract without interfering with the Y2K

programming.

Rationale: HCFA already has contracts with outside firms who handle computer
programming for Medicare home health. There are conflicting versions about what could
be possible under an outside contract. HCFA seems to take the position that if it cannot
be accomplished internally, it cannot be done at all. Congress and the industry might
have considerably more options to consider if outside computer capability were available.
For example, one option might be to implement the current PPS demonstration project in
lien of IPS. Preliminary reports are that it has been successful. The primary opposition
has been that the case mix adjuster is not yet adequate; however, it is better than no case
mix adjuster in IPS, and it recognizes the needs of each patient.

Option V,

Consider H.R. 4495, except change the blend to allow for a more gradual transition
toward a national average per beneficiary limit.

Ogption VI.

If Congress is unable to agree on a means by which to stabilize home health agencies and
the benefit, then it must implement a moratorium on IPS until the next Congress can
appropriately resolve the issue. Otherwise, too few agencies will be able to survive and be
financially stable enough to secure a bond, and the benefit will dissolve.
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